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REGIME OF THE HIGH SEAS

DOCUMENT A/CN.4/L.53

Observations of the Government of Poland, concerning freedom of navigation on the high seas

Transmitted by Mr. Jan Balicki, observer of Poland to the seventh session of the International Law Commission

1. Freedom of navigation, being the most essential
element of the principle of freedom of the seas, is one of
the basic principles of modern international law. This
has been confirmed in numerous judgments of both
municipal and international courts, in works of autho-
rities in law and in international documents like the
Barcelona Declaration, the Washington declaration of
1921 and the Atlantic Charter of 1941.

2. The indisputable nature of this principle and its
general recognition derive from the significance it has
in international relations as a whole. Seas and oceans
constituting over 70 per cent of the surface of the globe
and being a natural link between continents are predes-
tined to play an essential part in the development of inter-
national relations. This significance is reflected, above
all, in the field of commercial communication, cultural,
technical and other exchange. It would not be erro-
neous to state that the victory of the principle of freedom
of navigation has contributed in a fundamental way to
the development of international intercourse and exchange
in the course of the last centuries.

3. From this first-rate importance of unhampered
navigation on seas and oceans for the life of all nations

follows the necessity to safeguard its accessibility to all
nations in equal measure, so that one state or a group of

states does not extend its jurisdiction over it. Freedom
of navigation must be based on the principle of equal
rights of all states.

4. From the basic principles of freedom of the seas
and freedom of navigation follows the equal right for
all states to have their own ships at sea and to partici-
pate in maritime exchange. From the principle of
freedom of the seas it follows that only the state to which
a given ship belongs has the right to extend its jurisdic-
tion over it on the high seas. This concerns merchant-
men and men-of-war alike. A merchant ship sailing
under the flag of the country she belongs to cannot be
stopped by other than warships of her own state. This
principle admits very few fairly strictly defined excep-
tions when a merchant shiplon the high seas can be stop-
ped by a man-of-war of another state: (a) in case she
commits an international crime—piracy, (b) in the case
when a ship which has committed a crime on the terri-
tory of another state attempts to escape — the right of
pursuit, (c) in cases provided for in international agree-
ments — e.g., suspected smuggling or prohibited liquor
trade.

[Original text: English]
[6 May 1955]

5. In all these exceptional situations action undertaken
by men-of-war against foreign merchantmen aims at the
protection of the freedom of the seas against criminal
activities or against activities recognized by multilateral
agreements as harmful, and expresses the concern of
various states for the safety and freedom of maritime
navigation and trade. They cannot, however, be in any
case a justification for any arbitrary action.

6. The exercise of the right of pursuit is confined to
the state in whose port or on whose territory a foreign
merchantman has committed a crime. Men-of-war of
signatory states are entitled to interference in the case
of an infringement of a convention and, only in the case
of piracy, which is a heavy common crime, men-of-war
of all states have the right of pursuit.

7. The entire development of international maritime
law aims at strengthening the safety of sea navigation in
all its aspects.

8. For some time, however, we have been witnessing
the most brutal violation of age-old principles by those
who direct hostile activities against vessels of many
states. In the China seas the stopping of merchantmen,
the seizure of their cargoes, the detention of the crews
are organized on a wide scale. According to statements
by Lloyds, 70 vessels under various flags were subject to
these illegal acts between 23 August 1949 and 16 Decem-
ber 1953. This figure is not complete, as other vessels
were detained at a later time, inter alia, the Soviet tanker
Tuapse.  Among the seized vessels there were two
Polish merchant ships: Praca detained and captured
in October 1953, and Prezydent Gottwald in May 1954.

9. The above acts are sufficient proof of the violation
in an unprecedented way of the freedom of navigation in
the China seas. It is characteristic that these acts cannot
be justified by any legal arguments. They are simply
an expression of force applied by the use of modern tech-
nical means. Foreign men-of-war assisted by airplanes
forced to stop Polish ships maintaining peaceful com-
mercial communication with the Chinese People’s
Republic. Faced with the threat of the use of force and
with a possible sinking of the ships, the Polish masters
were compelled to submit to orders aimed at bringing
the ships together with their cargoes and crews to Taiwan.
These orders were not justified by anything. None of
the Polish ships committed a crime on Chinese territorial
waters or any acts which might be regarded as piratical.
None of the Polish ships violated any provisions of inter-
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national conventions which entitle foreign men-of-war
to apply means of compulsion. Thus the application
of such means was an act of utter lawlessness. As
follows from the above, the very act of stopping the
ships by the use of force was illegal and has no justifi-
cation whatsoever. In this way the right of the flag,
which follows from the principle of state sovereignty,
was violated.

10. It should also be pointed out that the stopping
of ships on the high seas violates the freedom of naviga-
tion., Merchantmen carrying cargoes in trade exchange
between countries are seriously endangered and their
possibility of unhampered sailing on sea routes is thus
restricted.

11. The acts committed in the China seas constitute
a most serious crime — namely, piracy.

12, The circumstances of the seizure of both Polish
ships clearly show that violence was used against them.
On the high seas two Polish merchant ships were stopped
by warships and brought to the island of Taiwan. This
was committed under the threat of the use of weapons
involving a constant danger to the lives of the members of
the crews. This is thus the main evidence that the act
committed against the Polish vessels has marks of piracy.

13. In these concrete cases there also was animus
furandi — i.e., the intent to plunder for gain confirmed
by many lawyers as an element of piracy.

14, The seizure of Polish ships which finds no justi-
fication in international law is qualified as piracy, as
delictum jure gentium, and it should be treated accord-
ingly. All authorities in international law agree that a
crime thus committed on the high seas open to all states
must be prosecuted by all states, as freedom of naviga-
tion is not an abstract notion but involves certain rights
and duties. It involves not only the duty for a state not
to hamper by its activities the free use of navigation routes
by ships of other states, but also the duty of adopting an

active attitude by the state with regard to the observance
of that principle.

15. In view of the principles enunciated above, some
of the formulations contained in the sixth report on
the régime of the high seas cannot but give rise to doubts.
Articles 22 and 23 of the draft articles relating to the
régime of the high seas are particular cases in point.

16. It seems advisable in article 22 to stress the im-
portance of the general repression of piracy — the first
two sentences of the article to read as follows :

“All states are required to co-operate for the more
effective repression of piracy and of the slave trade on
the high seas. They shall adopt efficient measures to
prevent and punish piracy and to prevent the transport
of slaves on vessels authorized to fly their colours and
the unlawful use of their flag.”

17. The formulation of article 23 of the draft is in
conflict with established views on piracy. It should be
clear that the words “bona fide purpose of asserting a
claim of right” cannot be used in connexion with such
actions as robbery, rape, wounding, enslavement and
killing. It should be clear, for instance, that robbery
or enslavement, being by their nature illegal and criminal,
could not be committed with a bona fide purpose. Simi-
larly the words “for private ends” should be omitted,
since no ends, even when described by the perpetra-
tors as not being “private” (i.e., “public™) can justify
acts of piracy. The present wording of article 23, if
accepted and embodied in an international convention,
could be used by pirates to justify any action by main-
taining that their action had the bona fide <purpose
of asserting a claim of right” and that they were not
acting “for private ends”.

18. Finally it should be stated that the draft articles
do not appear to contain a clear and unambiguous for-
mulation of the acknowledged principle of freedom of
navigation on the high seas.

DOCUMENT AICN.4/L.58

Observations of the Government of the Union of South Africa, concerning freedom of navigation on the high seas

Note verbale from the permanent delegation of the Union of South Africa to the United Nations — dated 10 May 1955

1. The Deputy Permanent Representative of the Union
of South Africa presents his compliments to the Secre-
tary-General of the United Nations and has the honour
to refer to the latter’s Note No. PSCA.264/26/013 of
7 January 1955, concerning the resolution which the
General Assembly adopted on 17 December 1954 on
the item entitled “Complaint of Violation of the Freedom
of Navigation in the area of the China Seas™.

2. In connexion with the request that the Union
Government submit their views to the International Law
Commission concerning the principle of freedom of
navigation on the high seas, the Deputy Permanent
Representative has been directed to state that the Union
Government’s attitude towards the resolution under
reference was explained in the Ad Hoc Political Committee
by the Union’s Representative on the Committee. On
that occasion he stated that the delegation would abstain

(Original text: English]
[17 May 1955]

from voting on the proposed resolution transferring
the records of the debate to the International Law
Commission and inviting Member States to submit to
that body their views on the principle of freedom of navi-
gation. He pointed out that as the Ad Hoc Committee
had not debated the principle of freedom of navigation,
the records would hardly be useful to that Commission;
and that as the Commission was engaged in a study of
the question, it should be for them or for the Sixth
Committee to invite the comments of Member States.

3. In the circumstances the Union Government do
not propose at this stage to offer their views on the
general principle of the freedom of navigation. The
question will, however, be studied when the Interna-
tional Law Commission has formulated the first draft
of the proposed articles and when it invites the comments
of Member States, in accordance with its usual practice.
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DOCUMENTO AICN.J4IL.63

Memorandum del Gobierno de Ecuador

(Explotacién y conservacion de las riquezas maritimas del Pacifico Sur : Declaracion sobre Zona Maritima.
Santiago, 18 de agosto de 1952)

1. Los Gobiernos de las Republicas del Ecuador,
Chile y Peru, celebraron el afio 1952, en la ciudad de
Santiago de Chile, una conferencia para considerar lo
relativo a la explotacion y conservacidon de las riquezas
maritimas del Pacifico Sur. Como resultado de esas
negociaciones se suscribieron varios Instrumentos, entre
ellos el denominado : « Declaracién sobre Zona Mari-
tima », firmado el 18 de agosto de 1952,

2. El preambulo de esa Declaraciébn consigna las
razones fundamentales que determinaron a los tres
Gobiernos a suscribirla, a saber, la obligacion, para cada
uno de ellos, de asegurar a sus poblaciones suficientes
condiciones de subsistencia y posibilidad de desarrollo
econdmico futuro, consecuentemente, el deber de velar
por la conservacion de esos recursos naturales y de
asegurar su rendimiento equitativo y constante, regla-
mentando, con tal finalidad, su aprovechamiento y
cuidando de que una explotacion inconsiderada, fuera
del alcance de su jurisdiccién, no ponga en peligro la
integridad y la existencia misma y conservacion de esas
riquezas, con grave detrimento de las poblaciones que en
ellas tienen fuente vital de subsistencia y de prosperidad
econdmica.

3. La accién de los tres gobiernos firmantes de la
Declaracion, al asumir el cuidado y preservacion de esas
riquezas maritimas contra todo riesgo de decrecimiento y
extincién, garantiza, no solamente a sus propias pobla-
ciones, sino a la humanidad entera que en definitiva sera
la beneficiaria de esas ingentes y preciosas reservas.

4, Por otra parte, circunstancias geoldgicas y biolo-
gicas que condicionan la existencia, conservacion y desa-
rrollo de la fauna y flora maritimas en las aguas adya-
centes al inmenso litoral de los tres paises signatarios
de la Declaracién, han tornado irrisoria, por insufi-
ciente, la antigua extensién del mar territorial y de su
zona contigua para el mantenimiento, desenvolvimiento
y aprovechamiento de tales riquezas, y asf ha cobrado
plena validez juridica la norma de politica internacional
que han proclamado, extendiendo su mar territorial
hasta una distancia minima de doscientas millas marinas
desde sus costas, y sometiendo igualmente a sus derechos
de soberania y jurisdiccion exclusivas, el suelo y sub-
suelo correspondientes a esa superficie maritima. De la
misma manera, ha venido revestida de toda legitimidad
juridica la decision tripartita de establecer, en el caso del
territorio insular, la zona de doscientas millas marinas
que debera circundar a todo el contorno de una isla o
grupo de islas.

5. Los tres Estados firmantes de la « Declaracion
sobre Zona Maritima », hacen expresa mencion de su
intencion y deseo de conformarse con las practicas
consagradas por el Derecho de Gentes, garantizando
a través de la zona maritima adyacente a sus respectivos

[Texto original en espafiol]
[6 de julio de 1955]

territorios continental ¢ insular, el paso inocente e ino-
fensivo de las naves de todas las naciones.

6. Los gobiernos suscriptores del referido documento
internacional expresan de manera indubitable su pro-
posito de negociar posteriormente y de suscribir acuerdos
o convenciones para la aplicacién de los principios consa-
grados en la Declaracion; en tales instrumentos se esta-
bleceran las normas generales destinadas a reglamentar
y proteger la caza y pesca dentro de la zona maritima que
les corresponde, y a regular y coordinar la explotacion
y aprovechamiento de todos los demas productos o
riquezas naturales existentes en dichas aguas y que sean
de interés comin; logico corolario del derecho de sobe-
ranfa y jurisdiccion de los tres Gobiernos signatarios
viene a ser la facultad de negociar con terceros respecto
de las riquezas contenidas en las aguas, el suelo y el
subsuelo de sus respectivas zonas maritimas.

7. El principio de la libertad de navegacion y del
régimen de alta mar no es incompatible con las limita-
ciones que los Estados riberefios puedan establecer en
beneficio de la conservacion y del equitativo y constante
rendimiento de sus riquezas maritimas; la anacroénica
teoria de las tres millas como extension del mar territo-
rial, a partir de las costas, alimentada por motivos de
seguridad de los Estados, fue adoptada por algunos de
ellos en los siglos posteriores, aunque la mayor parte de
los paises, posteriormente, han extendido esa dimension
hasta la anchura de diez y doce millas marinas, esta-
bleciendo simultineamente la zona contigua a su mar
territorial para el ejercicio de derechos que no significan
sino el cjercicio parcial de la soberania; tales los inhe-
rentes a la politica pesquera, aduanera y sanitaria;
la zona contigua representa, pues, la tendencia de los
Estados a extender sus aguas territoriales.

8. La cuestién de la anchura del mar territorial estd
estrechamente conectada con el establecimiento de zonas
contiguas; el reconocimiento de la jurisdiccion exclusiva
de los Estados sobre sus reservas pesqueras en las res-
pectivas zonas costeras, de una parte, y de otra el rapido
ritmo de los progresos técnicos que caracteriza la época
actual, tornan imprescindible la necesidad de contar
con un ancho mar territorial.

9. La anchura del mar territorial no constituye ain
materia regida por el Derecho Internacional, y en torno
de la oposicién histdrica entre el mar internacional y el
mar territorial han obrado antes que las construcciones
juridicas, los intereses politicos y econdmicos de los
Estados. Es oportuno citar, a este proposito, las sapientes
palabras del profesor Georges Scelle, uno de los mas
reputados internacionalistas del mundo : « El estudio de
las aguas adyacentes —expresa— es uno de los mas
decepcionantes del Derecho Internacional. Todo es aqui
incierto, la doctrina y la practica; la una y la otra varfan
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segin las épocas y la politica de los Gobiernos. Las
complejidades de las condiciones geograficas y de las
necesidades de la vida diaria de las naciones riberefias
interfieren en todos los problemas. No hay reglas consue-
tudinarias o convencionales, claras y durables, ni en lo
que concierne al punto de partida y la delimitaciéon de
las aguas territoriales, ni en lo que concierne a su exten-
sidén, ni en lo que concierne a su régimen juridico, ni
atn en lo que concierne a su naturaleza ».

10. Por obvias razones aparece dificil que se encuentre
una solucién uniforme para el problema de la anchura
del mar territorial; la Unica solucién posible seria la
de aceptar el principio de los sistemas regionales o locales
que se ajustan a la practica actual; en América, el punto
de partida del proceso formativo de una doctrina juri-
dica peculiar y propia en la materia puede datar de 1939,
con la suscripcién de la « Declaracién de Panama », en
la que las Repiblicas americanas aceptan la institucién
del mar continental, con una extensidon aproximada de
trescientas millas marinas; la institucion del mar conti-
nental, para fines de seguridad, fué confirmada por la
Conferencia Interamericana de Rio de Janeiro, la cual
en el art. 4.° del Tratado Interamericano de Asistencia
Reciproca establece para idénticos fines que los de la
« Declaracion de Panama », una zona de proporciones
aun més vastas que envuelve practicamente el Hemisferio
Occidental.

11. E128 de septiembre de 1945, el Presidente Truman
de los Estados Unidos de América, después de invocar
la razén y la justicia del ejercicio de la jurisdiccion
sobre los recursos naturales del subsuelo y del lecho
marino de la plataforma continental para la nacidn
contigua, declaré6 que : « su Gobierno considera los
recursos naturales del subsuelo y del lecho marino de la
plataforma continental bajo el alta mar, pero contiguos
a las costas de los Estados Unidos, como pertenecientes a
los Estados Unidos y sujetos a su jurisdiccion y control ».
En analogo semtido se han declarado posteriormente
Meéxico, Argentina, Panamd, Chile, Pert, Costa Rica,
Nicaragua, Guatemala, Honduras, El Salvador, Ecuador,
Brasil y Gran Bretafia; las declaraciones o leyes de los

citados paises sobre este punto concuerdan en lo esen-
cial con la declaracion del Presidente Truman.

12. La consagracion juridica de la institucién del
zocalo submarino y de la ampliacion del mar territorial
de los diversos Estados americanos quedé registrada en
la Resolucién LXXXIV, aprobada por la Décima Confe-
rencia Interamericana celebrada en la ciudad de Caracas
el afio 1954. En este importante documento que viene a
incrementar el acervo del Derecho Positivo Internacional
americano, se reafirma « el interés de los Estados ameri-
canos en las declaraciones o actos legislativos que pro-
claman soberania, jurisdiccidén, control o derechos de
explotaciéon o vigilancia a cierta distancia de la costa,
tanto sobre la plataforma submarina como sobre las
aguas del mar y las riquezas naturales que en ella existen ».

13. El reconocimiento de la facultad de los Estados
riberefios para legislar, en pleno goce de su soberania, y
extender sus derechos jurisdiccionales sobre las aguas
del mar hasta la distancia que permita una efectiva
vigilancia y defensa de sus riquezas maritimas naturales,
contribuird a la solucién razonable de estos modernos
problemas del Derecho Internacional. No es dable prever,
por ¢l momento, la solucién uniforme que aplique a todas
las regiones costeras del globo, iguales principios y normas,
desconociendo las peculiares circunstancias que pueden
afectar a muchos paises, dando singular validez juridica
y oportunidad a su legislacién sobre la materia.

14. Dado que serd imposible llegar a la unanimidad
en materia de determinacién de la anchura del mar
territorial —problema ligado con el de la plataforma
continental— la solucién podria encontrarse en una
férmula de transaccion que reconozca el derecho
jurisdiccional de los Estados riberefios sobre la extension
del mar considerada vital para la defensa y conservacidon
de sus recursos marinos, indispensable condicién de
subsistencia y desenvolvimiento y progreso econémico
de sus poblaciones, con la garantia de respeto de los
principios limitativos del ejercicio de la soberania y
jurisdiccion establecidos por el Derecho Internacional, en
favor del paso inocente e inofensivo, a través de la zona
sefialada, para todas las naves del mundo.
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DOCUMENT AICN.4193

Amendements proposés par M. J. P. A. Frangois, rapporteur spécial sur la base des observations des gouvernements
au projet d’articles provisoires adopté par la Commission 4 sa sixiéme session

[Texte original en francais)
[I16 mai 1955]

Articles I°T et 2 « BAIES

L’article 2 deviendra le second alinéa de 1’article pre- « 1. Les eaux d’une baie seront considérées comme
mier, et le second alinéa de P’article premier deviendra eaux intérieures si la ligne tirée en travers de I’ouver-

k4 H . « . . .
Particle 2, en commengant par les mots : ture n’excéde pas 10 milles & partir de Ia laisse de basse

« La souveraineté, prévue a ’article premier, s’exerce, mer,

etc. » « 2. On entend par « baie », au sens de I’alinéa 1er,
Article 3 une échancrure dont la superficie est égale ou supérieure
Texte proposé : 4 la superficie du demi-cercle ayant comme dia}nétre
« La largeur de la mer territoriale est de 3 milles la ligne tirée entre les points limitant Pentrée de

I’échancrure. Si la baie a plus d’une entrée, le demi-
cercle sera tracé en prenant comme diamétre la somme
des lignes fermant toutes ces entrées. La superficie des
iles situées a l’intérieur d’une baie sera comprise dans
la superficie totale de celle-ci.

marins & partir de la ligne de base de cette mer.

« Dans des cas spéciaux, pour des raisons notamment
d’ordre historique ou géographique, I’Etat riverain
aura le droit d’étendre la mer territoriale jusqu’a une
limite, approuvée par ’organe international, a créer

dans le cadre de I’Organisation des Nations Unies et « 3. Si, par suite de la présence d’iles, une baie
chargé de s’occuper des questions relatives au droit comporte plusieurs entrées, des lignes de démarcation
maritime international, qui lui seraient attribuées. » pourront étre tracées fermant ces ouvertures pourvu
qu’aucune de ces lignes n’excéde une longueur de

Article 4 S milles, 4 ’exception d’une d’entre elles qui pourra

atteindre 10 milles.

La derniére phrase sera supprimée. . 1 X Y
P PP « 4. SiI'entrée de la baie dépasse une largeur de

10 milles, la ligne de démarcation sera tracée a 1’inté-

Article 5 rieur de la baie a4 V’endroit ou la largeur de celle-ci
Au premier alinéa : n’excéde pas 10 milles. Au cas o1 plusieurs lignes d’une
a) Supprimer le premier mot : « Exceptionnellement. » longueur de 10 milles pourront étre tracées, on choi-

sira la ligne enfermant dans la baie la superficie d’eau

b) Insérer, dans la sixiéme ligne, avant le mot « iles », la plus grande.

le mot « nombreuses ».
Au deuxiéme alinéa : « 5. La disposition de I’alinéa 4 ne s’appliquera
pas aux baies dites « historiques », ni dans les cas oll

. .
a) L’article commencera comme suit : le systéme des lignes de base droites, prévu par 1’ar-

« En régle générale et sauf modification approuvée ticle 5, est applicable. »
dans des cas spéciaux pour des raisons notamment Y o
d’ordre historique ou géographique par ’organe inter- (Comparer avec larticle 8 du troisiéme rapport du

national prévu a larticle 3, la longueur maximum, rapporteur spécial [document A/CN.4/77].)
etc. »

b) Remplacer les mots «fonds affleurant & basse mer » Article 9
par « rochers couvrants et découvrants ou des fonds
couvrants et découvrants ». a) A la premiére ligne : insérer le mot « effectivement »

aprés le mot « servent ».

Article 7 b) Au lieu de « qui sont situées » lire : « qui autrement
Texte proposé : seraient situées »,

5
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¢) Ajouter un nouvel alinéa :

« Cette extension de la mer territoriale n’augmentera
pas I’étendue des eaux intérieures. »

Article 10

Ajouter un second alinéa :

« Quand la distance de I'ile de la cbte ne dépasse
que légérement le double de la largeur de la mer terri-
toriale, la limite de la mer territoriale sera mesurée a
partir de la ligne de base de la cdte extérieure de I'ile. »

Article 11
Texte propose :
« GROUPE D'ILES

« 1. Un minimum de trois iles sera considéré
comme un groupe d’iles au sens juridique du terme, a
condition qu’elles renferment une portion de la mer,
lorsqu’elles sont reliées par des lignes droites n’ayant
pas plus de 5 milles de longueur, & ’exception d’une
d’entre elles qui pourra atteindre une longueur de
10 milles.

« 2. Les lignes droites prévues au premier alinéa
formeront les lignes de base pour la détermination
de la mer territoriale; les eaux renfermées par ces
lignes de base et les iles seront considérées comme eaux
intérieures.

« 3. Un groupe d’iles peut également étre formé
par un chapelet d’iles en conjonction avec une partie
de la ligne cotiére continentale. Les régles prévues
par les premier et deuxiéme alinéas du présent article
seront alors applicables. »

(Comparer avec P'article 12 du troisiéme rapport du
rapporteur spécial [document A/CN.4/77].)

Article 12

Modifier le texte comme suit :

« Les rochers couvrants et découvrants et les fonds
couvrants et découvrants se trouvant totalement ou
partiellement dans la mer territoriale, délimitée a
partir du continent ou d’une ile, pourront servir de
points de départ pour I’extension de la mer territoriale. »

Article 14

Texte proposé :

« DELIMITATION DE LA MER TERRITORIALE A L’EMBOUCHURE

D’UN FLEUVE

« 1. Si un fleuve se jette dans la mer sans estuaire,
les eaux du fleuve constituent des eaux intérieures
jusqu’a une ligne tirée de cap en cap a travers I’embou-
chure.

« 2. Sile fleuve se jette dans la mer par un estuaire,
les régles applicables aux baies s’appliquent a cet
estuaire. »

(Comparer avec l’article 15 du troisiéme rapport du
rapporteur spécial [document A/CN.4/77].)

Article 15

a) Remplacer les mots « du double de la largeur de la
mer territoriale » par les mots : « & I’étendue des Zones de
la mer territoriale adjacentes aux deux cotes »*.

b) Entre les mots « des » et « lignes de base » on pour-
rait insérer les mots : « points les plus proches des ».

¢) Ajouter comme second alinéa :

« La ligne sera tracée sur les cartes de service a
grande échelle. »

Article 16

a) Entre les mots « des » et « lignes de base » on pour-
rait insérer les mots : « points les plus proches des ».
b) Ajouter comme second alinéa :
« La ligne sera tracée sur les cartes de service a
grande échelle. »

Article 17

a) Modifier le titre « Droits de passage » en « Droit de
passage inoffensif en temps de paix ». Ajouter apreés,
comme sous-titre, « Régles générales ».

b) Remplacer le titre « Signification du droit de pas-
sage » par « Signification du passage inoffensif ».

¢) L’alinéa 2 de I’article 17 sera modifié comme suit :

« Le passage est inoffensif si le navire utilise la mer
territoriale sans commettre un_acte contraire aux lois
et dispositions édictées par I’Etat riverain conformé-
ment aux présents articles et aux autres régles du droit
international. »

Article 20

a) Au premier alinéa : remplacer les mots « a ceux de
ses autres intéréts que l’existence d’une mer territoriale
a pour but de sauvegarder » par « a ceux de ses autres
intéréts que le présent réglement et les autres régles de
droit international ’autorisent & sauvegarder ».

b) Ajouter un troisiéme alinéa :

« Le passage inoffensif des navires étrangers ne
peut étre entravé dans les détroits qui servent aux fins
de la navigation internationale & mettre en communi-
cation deux parties de la haute mer. »

Article 21
Ajouter un alinéa e) : « Tout levé hydrographique. »
Apres ’article 21, insérer comme titre :
« SECTION A

« NAVIRES AUTRES QUE LES NAVIRES DE GUERRE

Article 24

a) Le texte du premier alinéa sera mis en harmonie avec
celui de la Convention de Bruxelles de 1952 sur la saisie
conservatoire des navires de mer pour ’exercice de la
compétence civile.

* Dans le commentaire, on pourrait faire observer :

« Parmi les circonstances spéciales, prévues par l’article, on
pourra comprendre les cas ot deux Etats, tout en se conformant
a la présente réglementation, ont accepté une étendue divergente
pour la mer territoriale. Il semble impossible de donner des regles
généralement applicables dans des cas pareils. »
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b) Au second alinéa les mots « qui se trouve dans ses
eaux intérieures ou » seront Supprimes.

Article 26

L’article sera modifié comme suit :

« 1. Sous réserve de I’observation des disposi-
tions des articles 17-21, les navires de guerre jouiront
du droit de passage inoffeusif dans la mer territoriale.
En régle générale, ils n’auront pas besoin d’une auto-
risation ou notification préalable. Une pareille auto-
risation ou notification pourra toutefois étre prescrite

pour certaines parties de la mer territoriale, ou dans des
temps de crise, afin de sauvegarder les intéréts mili-
taires de 1’Etat, pourvu que le passage dans les détroits
qui servent, aux fins de la navigation internationale, a
mettre en communication deux parties de la haute mer
ne soit pas entrave.

« 2. Les navires de guerre sous-marins ont 1’obli-
gation de passer en surface. »

Article 27

Le premier alinéa sera supprimé.
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Projet de codification du droit relatif aux relations
et immunités diplomatiques

I. — Les relations diplomatiques en général

Article premier

Si deux Etats, ayant le droit de légation, sont d’accord
pour établir entre eux des relations diplomatiques per-
manentes, chacun d’eux peut établir auprés de autre
une mission diplomatique.

Article 2

1. L’Etat accréditant doit s’assurer que la personne
qu’il entend nommer chef de la mission est agréée par
I’Etat accréditaire. Si elle n’est pas agréée, elle ne sera
pas nommée.

2. L’Etat accréditaire peut, 2 n’importe quel moment
et sans en expliquer le motif, déclarer que le chef de la
mission n’est plus persona grata. Dans ce cas il sera
rappelé.

Article 3

1. L’Etat accréditant nomme 2 son choix les autres
fonctionnaires de la mission, quitte 2 I’Etat accréditaire
de déclarer, & n’importe quel moment et sans besoin d’en
expliquer le motif, qu’un fonctionnaire est persona non
grata. Le fonctionnaire est dans ce cas rappelé.

2. Les membres de la mission ainsi que les membres
de leurs familles qui habitent sous le méme toit et leurs
domestiques doivent &tre portés sur une liste qui sera
remise au ministére des affaires étrangéres de P'Etat
accréditaire.

Article 4

Les membres de la mission, y compris le chef, pourront,
avec l’acceptation de I’Etat accréditaire, étre choisis
parmi les ressortissants de celui-ci.

Article 5

L’Etat accréditaire peut restreindre le nombre du
personnel admis & faire partie de la mission. Il peut
refuser de recevoir des fonctionnaires d’une certaine
catégorie.

Article 6

Les Etats se mettent d’accord sur la classe a laquelle
doivent appartenir les chefs de leurs missions.

Article 7

Les chefs des missions sont partagés en deux classes :

a) Celle des ambassadeurs, légats ou nonces, accré-
dités aupres des chefs d’Etat;

b) Celle des chargés d’affaires accrédités auprés des
ministres des affaires étrangéres.

Article 8

Les ambassadeurs, Iégats ou nonces ont seuls le carac-
tére représentatif.

Article 9
1. Les agents diplomatiques prendront rang entre

eux dans chaque classe d’aprés la date de la notification
officielle de leur arrivée.
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2. Le fait qu’a la suite d’un événement quelconque
une lettre de créance est changée n’affecte pas 1’ordre
ainsi établi.

3. Le présent réglement n’apportera aucune innova-
tion relativement aux représentants du Pape.

4. Les liens de parenté ou d’alliance de famille entre
les cours ne donnent aucun rang a leurs employés diplo-
matiques. 11 en est de méme des alliances politiques.

Article 10

Il sera déterminé dans chaque Etat un mode uniforme
pour la réception des employés diplomatiques de chaque
classe.

Article 11

Dans les actes ou traités entre plusieurs puissances qui
admettent D’alternat, le sort décidera entre les ministres
de ’ordre qui devra étre suivi dans les signatures.

II. — Les priviltges et immunités diplomatiques

A. — FRANCHISE DE L’HOTEL; PROTECTION DES ARCHIVES
ET DE LA CORRESPONDANCE

Article 12

1. Les locaux de la mission, qu’ils se trouvent dans
une maison appartenant 4 I'Etat accréditant ou au chef
de la mission ou qu’ils soient loués, sont inviolables. 1
n’est pas permis aux agents et aux autorités du Gouver-
nement accréditaire d’y pénétrer sauf avec le consente-
ment du chef de la mission ou, en cas d’extréme urgence,
afin d’éliminer des risques graves et imminents pour la
vie humaine, les biens ou la santé de la population ou
pour sauvegarder la sécurité de I’Etat. Dans ces derniers
cas l’autorisation du ministére des affaires étrangéres
doit, si possible, étre obtenue.

2. L’Etat accréditaire prendra toutes les mesures
appropriées afin de prévenir que les locaux ne soient
envahis ou endommagés, 1a paix de la mission troublée
ou sa dignité amoindrie.

3. Les locaux et leur ameublement ne peuvent faire
I’objet d’aucune perquisition, réquisition, saisie ou mesure
d’exécution.

Article 13

1. Si I'hdtel de la mission est propriété de 1'Etat
accréditant, il est exempt des taxes et impdts, gouverne-
mentaux ou locaux, sur les immeubles, pourvu qu’il ne
s’agisse pas de taxes ou impdts constituant compensation
pour services effectivement rendus.

2. L’Etat accréditant ou le chef de la mission ne sau-
rait &tre imposé du chef des locaux loués pour la mission.

Article 14
L’Etat accréditaire protégera les archives de la mission
contre toute atteinte a leur caractére confidentiel.

Article 15

1. Quand une mission est terminée ou interrompue,
I’Etat accréditaire respectera et protégera, méme en cas
de guerre, les locaux de la mission et les biens s’y trouvant
aussi bien que les archives de la mission.

2. L’Etat accréditant pourra confier la garde des
locaux avec ses biens ainsi que les archives & la mission
d’un autre Ftat accepté par ’Etat accréditaire.

Article 16

1. L’Etat accréditaire permettra et protégera les
communications entre la mission, d’un c6té, et le minis-
tére des affaires étrangéres de 1’Etat accréditant ainsi
que ses consulats et ressortissants dans le territoire de
I’Etat accréditaire, de 1’autre c6té, quels que soient les
moyens employés pour ces communications, y compris
des messagers munis de passeports spéciaux a cet effet
et de messages écrits en code ou en chiffre.

2. La valise du courrier diplomatique sera exempte
d’inspection & moins qu’il n’existe des motifs trés sérieux
de croire qu’elle contient des objets illicites. La valise
ne pourra étre ouverte pour inspection qu’avec le consen-
tement du ministére des affaires étrangéres de 1’Etat
accréditaire et en présence d’un représentant autorisé
de la mission.

3. Le messager qui transporte le courrier sera protégé
par I’Etat accréditaire.

4. L’Ftat tiers doit la méme protection aux courriers
et messagers en transit,

B. — PRIVILEGES ET IMMUNITES RATTACHES A LA PERSONNE
ET AUX BIENS DE L’AGENT DIPLOMATIQUE

Article 17. — Inviolabilité de I’agent diplomatique
par rapport a sa personne

1. L’agent diplomatique jouit de 1'inviolabilité de sa
personne. L’Etat accréditaire lui accordera toutes les
facilités nécessaires pour 1’exercice de ses fonctions, lui
assurera le respect qui lui est dii et prendra toutes les
mesures raisonnables pour prévenir des atteintes contre
sa personne, sa liberté et sa dignité.

2. L’inviolabilité¢ ne fait pas obstacle & I’exercice de
la légitime défense.

Article 18. — Inviolabilité par rapport & la demeure
et aux biens de Iagent diplomatique

1. La demeure privée de ’agent diplomatique jouit
de la méme exemption d’intrusion et de la méme protec-
tion que les locaux de la mission.

2. Ses biens sont également sous la méme protection
de ’Etat accréditaire.

Article 19, — L’Etat tiers

Si I’agent diplomatique traverse le territoire d’un Etat
tiers pour aller assumer ses fonctions ou pour rentrer
dans son pays, ou se trouve temporairement sur ce ter-
ritoire pendant qu’il occupe son poste, ’Etat tiers lui
accordera sa protection, pourvu qu’il soit avisé de sa
présence.

Article 20. — Immunité de juridiction

1. L’agent diplomatique étranger jouit de I'immunité
de la juridiction criminelle et civile de I’Etat accréditaire
a moins qu’il ne s’agisse :

a) D’une action réelle concernant un immeuble privé
de I’agent situé dans le pays, ou
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b) D’une action concernant une succession soumise a
la juridiction de I’Etat accréditaire et dans laquelle I’agent
figure comme héritier ou légataire.

2. L’agent diplomatique ressortissant de I’Etat accré-
ditaire ne jouit que de 'immunité de la juridiction cri-
minelle de celui-ci.

3. L’agent diplomatique est exempté de témoigner
en justice.

4. 11 jouit également d’exemption de I’exécution,

Article 21. — Renonciation

1. L’immunité de juridiction ne peut €tre invoquée
si le gouvernement de I’Etat accréditant y renonce. La
déclaration du chef de la mission a cet effet en fait preuve.

2. Au cas ou I’agent diplomatique intente un proces,
il est forclos d’invoquer 'immunité de juridiction en ce
qui concerne les demandes reconventionnelles liées & la
demande principale.

3. La renonciation & I'immunité de juridiction par
rapport & une action n’est pas censée impliquer renon-
ciation a 'immunité quant a I’exécution,

Article 22. — Exemption d’impéts

1. L’agent diplomatique étranger est exempt des taxes
et impdts, personnels ou réels, gouvernementaux ou
locaux, sauf :

a) Les imp6bts indirects;

b) Les taxes et impdts sur les immeubles, dont il est
propriétaire a titre privé dans le pays;

¢) Ceux sur des revenus qui ont leur. source dans les
pays; et

d) Ceux qui constituent rémunération pour des services
effectivement rendus.

2. L’agent diplomatique ressortissant de 1’Etat accré-
ditaire n’est exempté que des taxes et impots sur les
salaires qu’il regoit dans son service.

Article 23. — Exemption douaniére

1. L’agent diplomatique est exempt des droits de
douane pour :

a) Les objets destinés a 1’usage de la mission;
b) Ses effets personnels;

¢) Les effets personnels de sa famille et de ses domes-
tiques; et
d) Les effets destinés & son établissement.

2. 1l est exempté de Vinspection de son bagage per-
sonnel, & moins qu’il n’existe des motifs trés sérieux de
croire qu’il contient des marchandises passibles de droits
d’entrée,

3, L’inspection ne se fera qu’en la présence d’un
représentant autorisé du destinataire.

Article 24. — Personnes bénéficiant des priviléges et
immunités
1. Le personnel de la mission, y compris le personnel
administratif et celui de service, jouit des priviléges et
immunités conformément aux articles 12-20 (par. 1),
21 et 22 (par. 1) et 23, pourvu qu’il s’agisse de sujets
étrangers.

2. Le chef de mission et les membres du personnel
d’une mission ressortissants de I’Etat accréditaire jouis-
sent des privileges et immunités énumérés avec les res-
trictions indiquées dans les articles 20 (par. 2) et 22
(par. 2).

3. Les privileges et immunités des bénéficiaires revien-
nent aussi aux membres de leurs familles et a leurs domes-
tiques privés étrangers pourvu qu’ils habitent sous le
méme toit.

4. Les domestiques privés ressortissants de 1’Ftat
accréditaire sont exemptés des taxes et implts sur les
salaires qu’ils regoivent du fait de leur service.

S. Pour réclamer le bénéfice des priviléges et immu-
nités diplomatiques le nom du bénéficiaire réclamant
doit étre porté sur la liste remise au ministére des affaires
étrangeres.

Article 25. — Durée des priviléges et immunités et fin
de la mission

1. Une personne ayant droit aux priviléges et immu-
nités diplomatiques en jouira a partir du moment ou elle
se présente a la frontiére de 1’Etat accréditaire pour gagner
son poste ou, si elle se trouve déja sur son territoire, a
partir du moment ol sa nomination aura €té notifiée au
ministére des affaires étrangéres.

2. Quand les fonctions d’un bénéficiaire cessent,
PI'immunité subsiste en ce qui concerne les actes accom-
plis par lui dans ses fonctions comme membre de la
mission. Autrement les priviléges et immunités cesseront
au moment ol le bénéficiaire quitte le pays ou aprés
qu’'un délai raisonnable pour partir se sera écoulé, mais
ils subsistent jusqu’a ce moment méme en cas de guerre.

3. L’Etat accréditaire doit, méme en cas de guerre,
faciliter un départ aussi prompt que possible et mettre
a disposition les moyens de communication nécessaires
pour les partants et leur propriété.

Article 26. — Nationalité des enfants

L’Etat accréditaire n’imposera pas sa nationalité 3
I’enfant d’un bénéficiaire des priviléges diplomatiques
seulement 2 raison de la naissance de 1’enfant sur le ter-
ritoire de cet Etat.

II. — Les devoirs de Pagent diplomatique

Article 27

Nonobstant les priviléges et immunités diplomatiques
le bénéficiaire a le devoir de se comporter d’une maniére
compatible avec 1’ordre intérieur de 1I’Etat accréditaire
et notamment de se conformer aux lois et réglements dont
il n’est pas exempté par le présent réglement et pourvu
qu’ils ne fassent pas obstacle a 1’exercice de ses fonctions.

Article 28

Si le bénéficiaire des priviléges et immunités ne remplit
pas son devoir conformément a I'article 27, I’Etat accré-
ditaire peut demander son rappel ou, quand c’est indis-
pensable pour le maintien de ’ordre ou la sauvegarde
de lIa sécurité de I’Etat, prendre des mesures appropriées
A ces fins, entre autres choses, restreindre la liberté de
I’agent sans qu’il soit procédé, cependant, 4 des actes
qui portent atteinte a son intégrité corporelle.
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Commentaire

I. — Historique de la question en tant qu’objet de ’examen
de la Commission

1. A sa premiére session, la Commission du droit
international porta sur la liste des matiéres de droit
international provisoirement choisies en vue de leur
codification le sujet relatif aux relations et immunités
diplomatiques, mais ce sujet ne figurait pas parmi ceux
auxquels la Commission donnait la priorité 1.

2. Par lettre adressée au Secrétaire général, en date
du 7 juillet 1952, le représentant permanent par intérim
de la République fédérative populaire de Yougoslavie
auprés de 1’Organisation des Nations Unies demanda
I’inscription a 1’ordre du jour provisoire de la septiéme
session ordinaire de 1’Assemblée générale du point
suivant :

« Priorité & donner, conformément a ’article 18 du
Statut de la Commission du droit international, & la
codification de la question : Relations et immunités
diplomatiques 2.»

3. Dans un « mémoire explicatif » remis plus tard au
Secrétaire général, le représentant yougoslave déclara
entre autres :

« Depuis quelque temps... les violations des régles
qui régissent les relations et les immunités diplomatiques
sont devenues de plus en plus fréquentes... Cette situa-
tion rend impérieuse la nécessité de procéder, de toute
urgence, 4 la codification des régles du droit interna-
tional relatives aux relations diplomatiques et de
confirmer des régles définies et précises de droit inter-
national 3. »

4. Le 29 octobre 1952, le représentant yougoslave
déposa un projet de résolution ¢ selon lequel I’ Assemblée
générale recommanderait & Ja Commission du droit
international de « ... procéder a la codification du sujet :
« Relations et immunités diplomatiques » en lui donnant
priorité ».

5. La question fut étudiée par la Sixiéme Commision
de I’Assemblée générale. Au cours de cet examen, diffé-
rents amendements furent proposés au projet de résolu-
tion yougoslave.

6. Ainsi il fut proposé d’étendre la portée du projet
en y mentionnant également les priviléges et immunités
consulaires 3, le droit d’asile 8, la protection des locaux et
des archives, le choix et le rappel du personnel ?,

7. Toutes ces suggestions furent écartées® et, dans
la résolution que la Sixiéme Commission soumit & 1’As-
semblée générale et que celle-ci adopta le 5 décembre
1952, 1l fut demandé & la Commission du droit interna-
tional :

« de procéder aussitét qu’elle ’estimera possible 4 la
codification du sujet : « Relations et immunités diplo-

1 Rapport de ]a Commission du droit international sur les tra-
vaux de sa premiére session, Documents officiels de I’Assemblée
générale, quatrieme session, Supplément n® 10 (A[925), par. 15.

t Documents officiels de I’ Assemblée générale, septidme session,
Annexes, point 58 de I’ordre du jour, document A /2144,

3 Ibid., point 58 de ordre du jour, document A/2144/Add.1.
s Jbid., document A/C.6/L.248.

5 Ibid., document A/2252, par. 19 et 30.

¢ Ibid., document A/C.6/L..251.

7 Ibid., Sixiéme Commission, 315¢ séance, par. 7.

8 Jbid., document A/2252, par. 32.

matiques » parmi les questions auxquelles elle donne
priorité » °.

8. Dans les considérants de la résolution, 1’Assem-
blée exprimait

« son désir de voir observer uniformément par tous
les gouvernements les principes et les régles existants
et la pratique reconnue concernant les relations et
immunités diplomatiques, notamment a 1’¢gard du
traitement des représentants diplomatiques des Etats

étrangers ».

9. En exécution de cette résolution, la Commission
du droit international décida, & sa sixiéme session, de
commencer ses travaux sur ce point et désigna comme
rapporteur spécial M. A. E. F. Sandstrom *°,

II. — Précision de la matitre a 1’étude

10. Sur la liste des matiéres qu’elle a, au cours de sa
premiére session, choisies, & titre provisoire, en vue de
leur codification, la Commission du droit international
avait inscrit comme point spécial le sujet « des relations
et des immunités consulaires ». Bien que cette question
ait une certaine connexité avec celle des relations et immu-
nités diplomatiques, les deux questions peuvent tres
bien étre examinées séparément, et la Commission avait
aussi, comme il résulte de la liste dressée par elle, envisagé
de le faire. Dés lors et par suite de la discussion qui a eu
lieu & I’Assemblée générale en 1952 et des décisions prises,
le rapporteur spécial considére qu’il ne saurait &tre ques-
tion d’entreprendre ici I’étude de la question des relations
et immunités consulaires.

11.  Une question qui est trés souvent, dans la doctrine,
traitée en méme temps que les immunités diplomatiques
est le probléme des immunités accordées aux organismes
internationaux et 4 leurs principaux agents. Vu I’atti-
tude prise par 1’Assemblée, cette question qui comporte
des traits spéciaux et fait I’objet d’un intérét spécial de la
part de P’Organisation des Nations Unies, sera aussi
laissée de coté, et ce n'est donc que les relations et immu-
nités diplomatiques dans un sens strict qui feront I’objet
de cette étude.

12. En ce qui concerne la question de l'asile, elle se
présente A peu prés comme celle traitée au paragraphe 10.
La Commission avait aussi envisagé cette mati¢re comme
une question distincte. La Sixiéme Commission, lors de
la septiéme session de 1’Assemblée fut du méme avis
lorsqu’elle rejeta ’amendement tendant & I'inclure dans
les travaux qui allaient étre recommandés a la Commission
du droit international a l1a suite du projet de résolution
yougoslave 1, 1I est vrai que dans la matiére « relations
et immunités diplomatiques », on rencontre aussi, a
propos de la « franchise de I’h6tel », la question de savoir
si et dans quelles circonstances une mission diplomatique
peut offrir asile & quelqu’un poursuivi pour délit, mais
cette question ne doit pas &tre traitée séparément et peut
trés bien attendre 1’étude de la question de I’asile dans son

® Résolution 685 (VII).

10 Rapport de la Commission du droit international sur les tra-
vaux de sa sixiéme session, Documents officiels de I’ Assemblée géné-
rale, neuviéme session, Supplément n° 9 (A[2693), par. 73. Cf.
Rapport de la Commission sur les travaux de sa cinquiéme session,
ibid., huitiéme session, Supplément n° 9 (A/2456).

M Documents officiels de I’ Assemblée générale, septiéme session,
Sixieme Cammission, 316¢ séance, par. 66,
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ensemble. Le rapporteur spécial se propose donc de ne
pas étudier cette question dans ce rapport.

13. Du fait que la Sixiéme Commission, 3 la septiéme
session de I’ Assemblée générale, a écarté des amendements
au projet de résolution yougoslave tendant a ajouter au
mandat de la Commission du droit international des
questions telles que la protection des locaux et des archives,
le choix et le rappel du personnel, on ne saurait, par
contre, tirer des conclusions trop amples. Ces questions
entrent dans le sujet sous examen et il était inutile de les
mentionner séparément. Elles seront donc traitées a leur
place.

. — Fondement des régles traditionnelles et idées directrices
du projet

14. Dans la matiére, la plupart des régles qui existent
ont été formées par la coutume et la tradition. Certaines
régles ont été consacrées par des conventions multila-
térales, telles les regles de préséance édictées par les
Congres de Vienne et d’Aix-la-Chapelle 2 et la régle-
mentation plus vaste de la Convention de La Havane
en 1928 sur les fonctionnaires diplomatiques 3. D’autres
régles ont été consacrées par des traités bilatéraux et
d’autres encore par des législations nationales.

15. La matiére a fait I’objet de nombreuses études de
doctrine * ainsi que de nombreux projets de réglement
par des instituts scientifiques et par des savants 15,

16. Du point de vue théorique ’intérét principal se
rattache au fondement des priviléges et immunités diplo-
matiques.

17. Différentes opinions ont été émises a ce sujet,
dont la premiére peut se résumer dans le mot « exterri-
torialité ». Il faudrait considérer les choses comme si
I’agent diplomatique se trouvait en dehors du territoire
de I’Etat ot il est accrédité 6.

18. D’autres veulent fonder les priviléges et immunités
diplomatiques sur le fait que ’agent diplomatique repré-
sente la majesté de I’Etat ou du prince. Toute offense
faite & l’ambassadeur serait considérée comme une
atteinte a la dignité de I’Etat ou du souverain qui I’aurait
envoyé. Une théorie proche de celle-ci attribue ces pri-
viléges et immunités au fait que 1’agent diplomatique
représente un Etat souverain et que ce n’est qu’en res-
pectant I’indépendance enti¢re de 1’agent qu’on respecte
I’Etat qui 1’a envoyé. Il est encore une autre théorie
de ce méme groupe qui veut baser les immunités sur le
fait qu’une atteinte portée a la dignité et ’indépendance
du représentant diplomatique pourrait entrainer des com-
plications internationales et méme des guerres 7.

12 Voir, entre autres, R. Genet, Traité de Diplomatie et de Droit
diplomatique (Paris, Pédone, 1931), t. I, p. 267.

# Harward Law School, « Draft Convention on Diplomatic
Privileges and Immunities », dans 1’American Journal of Interna-
tional Law, Supplement, vol. 26 (1932), p. 175. Fgalement, Société
des Nations, Recueil des Traités, vol. CLV, n° 3581,

4 Voir des bibliographies, par exemple, American Journal of
International Law, Supplement, vol. 26 (1932), p. 32, et Oppenheim,
International Law (Londres-New York, Longmans, Green and Co.,
1948), vol. 1, avant les différents chapitres.

18 Voir American Journal of International Law, Supplement, vol. 26
(1932), annexes, p. 144 et suiv.

18 Voir R. Genet, op. cit., t. 1, p. 417 et suiv., et les auteurs cités
par lui.

17 Voir Montell Ogdon, Judicial Bases of Diplomatic Immunity
(Washington, John Byrne and Co., 1936), chap. V, p. 105.

19. Une derniére théorie cherche a expliquer les im-
munités par le fait que ’agent diplomatique fait partie
du mécanisme établi pour maintenir les relations entre
deux gouvernements et que ses priviléges sont condition-
nés et limités par ce but 8,

20. La théorie d’exterritorialité a été fortement cri-
tiquée. Il lui est reproché, entre autres choses, de ne pas
fournir une explication; en outre, on aurait employé le
terme plutdt dans un sens figuré, rejetant par cela la
thése que la demeure de I’agent est en dehors du territoire
ol elle se trouve. Elle ne correspondrait pas non plus a
la réalité. La théorie, prise i la lettre, n’a pas de nos jours
beaucoup d’adhérents, bien qu’il y ait des exceptions .
Plusieurs auteurs acceptent encore le terme dans un sens
figuré indiquant tout simplement que « I’intéressé peut se
prévaloir de certains priviléges, lesquels, d’une fagon
générale, le soustraient a I’autorité de I’Btat o il se
trouve, sans impliquer pour cela une fiction de présence
hors de cet Etat 20 »,

21. Les théories mentionnées sous le paragraphe 18
et qui peuvent &tre comprises sous la dénomination
« théorie de caractére représentatif » ne donnent pas
non plus une explication totalement satisfaisante du
phénomeéne. Il y a deux souverainetés en cause et il ne
va pas de soi que I'une doit céder le pas a l’autre. Le
caractére représentatif donne en outre une mesure trés

vague pour déterminer l’extension des priviléges. On
invoque aussi ces théories de moins en moins.

22. La théorie de « I’intérét de la fonction » (par. 19)
donne, elle aussi, lieu & critique et n’explique guére
I’extension des privileéges. Elle implique trés souvent,
quand on approche un probléme concret, une pétition
de principe. Dans la conception des gouvernements,
on voit, cependant, une tendance a suivre le raisonnement
de cette théorie et & s’orienter en conséquence vers une
limitation des priviléges diplomatiques.

23. Au sujet de toutes ces théories, il faut se souvenir
encore que sur certains points, par exemple en ce qui
concerne ’exemption d’impdts et de droits de douane,
beaucoup d’auteurs font valoir que la pratique suivie
ne constitue pas des régles de droit mais des concessions
de courtoisie. S’il en est ainsi, 1a situation devient, au point
de vue de la théorie, encore plus vague.

24. Quelle que soit, cependant, la valeur des théories,
il est bien probable que le développement des régles enla
matiére a été, 4 un haut degré, influencé par des raisonne-
ments comme ceux de la théorie de « ’exterritorialité »
et peut-étre surtout ceux du « caractére représentatif »
et qu'on a employé comme mesure des priviléges qu’il
fallait accorder des conceptions de siécles passés et des
conditions sociales qui n’existent plus.

25. La théorie de l’intérét de la fonction appartient
4 une époque plus récente et est plus en ligne avec les
conceptions modernes du fondement des institutions de

18 Voir International Law, The Collected Papers of Sir Cecil
Hurst (Londres, Stevens and Sons, 1950), p. 115.

¥ Genet, op. cit., t. I, p. 417 et suiv.

2 Voir J. P. A. Francois, « Régles générales du droit de la paix »,
Recueil des Cours de I’ Académie de Droit international, vol. 66 (1938),
p. 146; sir Cecil Hurst, op. cit., p. 145; L. Oppenheim, op. cit.,
p. 711; L. Strisower, « L’exterritorialité et ses principales applica-
tions », Recueil des Cours de !’ Académie de Droit international,
vol. I (1923), p. 233 et suiv.
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droit. Si on est enclin & I’appliquer, il faut quand méme
se souvenir que, dans les exigences de la fonction, entre
aussi, pour une grande partie, le besoin que ’agent soit
entouré d’une bonne mesure de prestige et de dignité pour
mener 3 bien sa tache,

26. Dans ces conditions, il n’est guére recommandé
de changer sans motifs sérieux les régles communément
acceptées. La résolution de 1’Assemblée générale parle
aussi du désir de 1’Assemblée de « voir observer unifor-
mément par tous les gouvernements les principes et Jes
régles existants et la pratique reconnue concernant les
relations et immunités diplomatiques, notamment a
I’¢gard du traitement des représentants diplomatiques des
Etats étrangers ».

27. Dans la matitre, on peut sur la plupart des points
enregistrer une concordance d’opinion qui ne se retrouve
pas toujours et la situation est en conséquence des plus
favorables pour une codification,

28. 1l existe cependant certains points sur lesquels les
opinions sont divergentes. Sur ces points il est indiqué
de tenir compte de ce qui dans les nouvelles conditions
sociales de la société peut étre considéré comme exigé
par l'intérét de la fonction et de donner ainsi une part
juste & cette tendance restrictive 3 laquelle il a été fait
allusion au paragraphe 22.

IV, — Commentaires des différents articles du projet de codification
du droit relatif aux relations et immunités diplomatiques

29. Des commentaires sont faits seulement aux arti-
cles qui représentent des innovations ou une prise de
position par rapport & une controverse.

30. Quant aux termes employés, leur signification
résulte généralement des textes. La seule expression qui
ait besoin d’un mot d’explication est « I’agent diploma-
tique ». Elle est employée comme une dénomination
neutre du fonctionnaire qui représente son Etat dans un
autre pays dans leurs relations diplomatiques. En premier
lieu le chef de la mission est envisagé.

Chapitre premier. — Les relations diplomatiques en général

31. Le rapporteur spécial a considéré que dans une
codification de la matiére le réglement des Congrés de
Vienne et d’Aix-la-Chapelle sur la préséance entre les
agents diplomatiques doit figurer avec une modification
qui sera commentée sous ’article 7 et en ajoutant cer-
taines régles générales principalement au sujet du choix
du personnel des missions diplomatiques.

Article premier

32. L’article sert d’introduction dans la matiére et
énonce la régle généralement admise que 1’établissement
d’une mission diplomatique présuppose I’accord de
U’Etat accréditaire. Il est parlé souvent d’un droit de
légation qui autoriserait en principe I’Etat a établir
dans tous les cas une mission auprés d’un autre Etat.
On est cependant d’accord qu’un droit pareil n’existe
pas dans le sens que Iautre Etat serait tenu 2 en admettre
I’établissement. L’expression « ayant le droit de légation »
est employée dans ’article dans ce sens que ’Etat est
habilité a établir des relations diplomatiques avec un
autre Etat, droit qui revient & chaque Ftat indépendant.

Article 3

33. La régle énoncée au deuxiéme paragraphe de
cet article a été congue dans le but de prévenir des abus
quant a la question de savoir si une personne déterminée
est véritablement fonctionnaire d’une mission.

Article 5

34. Le rapporteur spécial a cru devoir insérer les régles
inscrites sous cet article & la suite d’incidents qui ont eu
lieu derni¢rement. Elles résultent du fait que ’accord de
I’Etat accréditaire est nécessaire pour I’établissement de
la mission.

Articles 6 a 11

35. Dans les articles 6 & 11 sont reproduites les régles
édictées dans le réglement des Congrés de Vienne et
d’Aix-la-Chapelle sans modification, sauf en ce qui
concerne celle contenue dans 1’article 7.

35 a. Le Congrés de Vienne établit en 1815 trois
classes différentes d’employés diplomatiques compre-
nant : la premiére, les ambassadeurs, 1égats ou nonces;
la seconde, les envoyés, ministres ou autres, accrédités
auprés des chefs d’Etat; et la troisiéme, les chargés d’af-
faires accrédités auprés des ministres des affaires étran-
géres. Le Congrés d’Aix-la-Chapelle institua en 1818 une
quatrieéme classe, les ministres résidents, qui prenait rang
entre les deuxiéme et troisitme classes établies par le
Congrés de Vienne.

36. Déja, lors du travail de codification entrepris
par la Société des Nations, fut discutée 1’opportunité
de réviser le classement des agents diplomatiques tel
qu’il avait été établi par ces congrés.

37. Le Comité d’experts chargé du travail de codi-
fication confia 1’étude de cette question 4 un sous-comité
avec G. Guerrero, actuellement juge & la Cour interna-
tionale de Justice, comme rapporteur 2.

38. Apreés avoir étudié la question, le sous-comité
soulignait que les classements de Vienne et d’Aix-la-
Chapelle étaient surtout inspirés par le souci « d’assurer
un rang plus élevé aux représentants des grandes puis-
sances », que le prétendu caractére représentatif attri-
bu¢ par larticle 2 du réglement de Vienne aux seuls
ambassadeurs, légats ou nonces, n’existait pas méme a
cette époque et, 4 plus forte raison, a I’heure de 1’étude,
et que « le souverain n’est plus la téte couronnée placée
au premier degré du pouvoir supréme ».

39. 1l trouva qu’une égalité absolue et analogue
existait entre les titres de créance par lesquels les ambas-
sadeurs et les ministres plénipotentiaires étaient accrédités
et qu’ainsi il n’existait plus aucune raison de classer
les ambassadeurs au-dessus des ministres.

40. Le sous-comité proposa donc « d’englober dans
une méme classe et sous une méme désignation les ambas-
sadeurs ou nonces, aussi bien que les envoyés ou ministres
plénipotentiaires, y compris les ministres résidents ».

41. En revanche, les chargés d’affaires devraient,
selon I'avis du sous-comité, continuer & former une
classe a part, « parce que leur titre de créance est délivré
par leurs ministres des affaires étrangéres et adressé aux
mémes ministres ».

it Voir publication de 1a Société des Nations, V. Questions juri-
diques, 1927.V.8 (document C.203.M.77.1927.V), p. 1.
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42, Comme la désignation de ministre plénipoten-
tiaire semblait constituer une sorte de déchéance pour les
ambassadeurs actuels, le sous-comité proposa le titre
d’ambassadeur pour désigner les représentants des trois
premiéres catégories du réglement de Viennc complété
par le protocole d’Aix-la-Chapelle.

43. Aprés que les gouvernements eurent donné leur
opinion sur la question, le Comité d’experts déclara
« que, pour le présent, le Comité ne croit pas pouvoir
qualifier de réalisable une réglementation internationale
de cette matiére » 22,

44. A la suite du développement ultérieur, et notam-
ment la trés large extension aprés la seconde guerre
mondiale de 1'usage de désigner les représentants des
Etats A I’étranger comme ambassadeurs, la réforme
envisagée du temps de la Société des Nations parait
maintenant justifiée.

Chapitre II. — Les priviléges et immunités diplomatiques

A. — FRANCHISE DE L’HOTEL; PROTECTION DES ARCHIVES
BT DE LA CORRESPONDANCE

Article 12

45. Les exceptions a la franchise n’ont peut-étre pas
jusqu’a présent été formulées, mais il parait au rappor-
teur spécial évident que I'’Etat accréditaire ne pourra
pas tolérer que des crimes plus des graves puissent
&tre commis dans I’hotel de ’ambassade ni que 1’hotel
devienne un danger pour le public. Selon le rapporteur
les agents de 1’Etat accréditaire doivent, dans les condi-
tions indiquées, avoir le droit de pénétrer dans 1’hdtel.

Article 16

46. L’exception a la régle énoncée a l’alinéa 2 de
cet article pourra évidemment donner lieu 3 des abus,
mais il parait d’un autre cbté raisonnable que 1’Etat
accréditaire puisse prendre des mesures contre des abus
de la liberté de correspondance.

B. — PRIVILEGES ET IMMUNITES RATTACHES A LA PERSONNE
ET AUX BIENS DE L’AGENT DIPLOMATIQUE

Article 19. — L’Etat tiers

47. 1 a été prétendu que I’'agent diplomatique joui-
rait de tous ses priviléges et immunités quand il se trouve
sur le territoire d’un Etat tiers dans les conditions indi-
quées dans le texte de cet article. Cette assertion n’a
cependant pas d’appui dans la pratique et il parait exagéré
que I’Etat tiers qui n’entre que d’une fagon accidentelle
dans les relations diplomatiques entre les Etats directe-
ment intéressés soit, par cette incidence, tenu a accorder
a 1’agent, par exemple, I’'immunité de juridiction. Toute
la communauté des nations a, il est vrai, un intérét a ce
que les relations diplomatiques en général entre les Etats
soient facilitées, mais il suffira, semble-t-il, de rappeler
que I’Etat tiers ol I’agent diplomatique d’un autre Etat
est en transit ou fait un séjour temporaire, lui doit sa
protection et pour le reste de se fier a la courtoisie avec
laquelle I’agent diplomatique sera dans doute traité.

# Voir publication de la Société des Nations, V. Questions juri-
digues, 1928.V.4. (document A.15.1928.V), p. 6.

Article 20. — Immunité de juridiction

48. Au sujet de 'immunité de juridiction dont doit
jouir I’agent diplomatique, on est d’accord pour lui
accorder I’'immunité de la juridiction criminelle.

49, Du point de vue de la juridiction civile, il y a une
tendance marquée a restreindre cette immunité en ce qui
concerne les deux cas mentionnés dans le texte.

50. 11 a été suggéré encore que I’immunité ne soit pas
accordée quand il s’agit d’actions visant des transactions
entreprises dans 1’exercice d’un commerce. Il est avancé,
a ’appui, que ’immunité n’est pas accordée en vue de
telles activités. Contre ce raisonnement, il est répliqué,
a ce qu’il parait 4 juste raison, que I'immunité est accordée
en considération de la perte de prestige et dignité que
pourrait souffric I’agent diplomatique au cas ou il
pouvait étre traduit en justice et que ceci plaide contre la
restriction suggérée. Le remeéde contre les difficultés
serait d’attirer D’attention du gouvernement représenté
a la situation ou éventuellement de demander le rappel
de I’agent en question.

51. De l’avis du rapporteur spécial, il y a cependant
sur ce point une autre circonstance qui doit exercer une
influence sur ’extension de l'immunité en matiére de
juridiction civile. L’effet de l'immunité devient tout
autre selon qu’il existe ailleurs un tribunal compétent
ou non. S’il en existe, on peut obtenir une décision qui
tranche un litige; si par contre un autre tribunal fait
défaut, on ne peut pas arriver a trancher le litige.

52. Dans les exceptions prévues par le texte proposé,
il résulterait d’une immunité de juridiction qu’il y aurait
absence de tribunal compétent, et ceci justifie ces excep-
tions & I'immunité au civil.

53. Mais la question se pose de savoir si la méme
considération ne doit pas provoquer une autre exception.
Dans le cas ou I’agent diplomatique est le ressortissant
de I’Etat accréditaire, il n’y aura pas, en régle générale,
un forum civil dans un autre pays. D’un autre c6té, il
est inadmissible qu’aucun différend judiciaire ne puisse
étre tranché a son égard. L’intérét de I’Etat accréditaire
a ce qu’on puisse arriver 4 une décision judiciaire prévaut,
semble-t-il, sur I'intérét de I’Etat accréditant de voir son
agent investi d’une immunité compléte. Du point de vue
de la communauté des nations, il en est d’autant plus
ainsi que les cas d’agents diplomatiques ressortissants de
I’Etat accréditaire sont trés rares et que la nomination
de pareils agents ne parait pas mériter d’étre encouragée.

54. Vu les considérations qui précédent, le rapporteur
spécial propose d’accepter les exceptions indiquées dans
le texte de I'immunité au civil des agents diplomatiques
étrangers et de refuser I'immunité au civil en entier aux
agents ressortissants de I’Etat accréditaire.

Article 22. — Exemption d’impéts

55. L’exemption des taxes est une immunité généra-
lement considérée comme basée sur la courtoisie; les
législations nationales différent beaucoup a ce sujet.
La régle que le rapporteur spécial propose parait &tre un

minimum raisonnable, quitte aux Etats intéressés a se
mettre d’accord sur une exemption plus large.

Article 23. — Exemption douaniére

56. Les mémes observations formulées 4 1’égard de
I’article 22 sont valables ici.
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Article 24. — Personnes bénéficiant des priviléges
et immunités

57. Paragraphe 1. — La question de savoir a quelles
personnes les priviléges et immunités diplomatiques
reviennent a suscité des controverses.

58. 1l a été suggéré que seuls les membres du person-
nel diplomatique de la mission et leurs familles en joui-
raient, par opposition au personnel administratif et de
service. Tous les fonctionnaires de la mission sont cepen-
dant nécessaires pour ’accomplissement de sa tache et il
serait parfois difficile de distinguer entre les différentes
catégories de fonctionnaires. Il semble plus raisonnable
de traiter toute la mission venant de I’étranger comme
une unité et d’accorder les priviléges au moins a
tous les membres du personnel de la mission, sujets
étrangers.

59. Paragraphe 2. — En ce qui concerne le chef d’une
mission, qui est ressortissant de I’Etat accréditaire, celui-
ci a évidemment la possibilité de poser comme condition
pour ’agrément la renonciation de telle immunité qui lui
plaira.

60. En ce qui concerne les membres du personnel
ressortissants de 1’Etat accréditaire la pratique donne
peu d’indication. On pourrait évidemment envisager
de resserrer encore les restrictions aux priviléges en ce
qui les concerne. Ils appartiennent au milieu du pays
ou ils travaillent; ce n’est exceptionnellement qu’ils
occupent des postes autres que des postes administratifs
ou de service, et dés lors il pourrait paraitre naturel de
leur donner seulement les priviléges et immunités stric-
tement nécessaires pour 1’accomplissement de leur ser-
vice, c’est-d-dire dans I’exercice de leurs fonctions et
par rapport a leurs actes de service. Pour la marche
tranquille et réguliére du travail de la mission il est cepen-
dant souhaitable qu’ils jouissent de la protection entiére
qui revient au personnel étranger avec les modifications
inpliquées dans [’article 20, paragraphe 2, et I’article 22,
paragraphe 2. Le paragraphe 2 de I’article 24 a été rédigé
en conséquence.

61. Paragraphes 3 et 4. — Tout le monde est d’ac-
cord pour reconnaitre que le bénéfice des priviléges et

immunités doit s’étendre aux membres des familles des
bénéficiaires habitant sous le méme toit.

62. Une question beaucoup plus douteuse est celle de
savoir comment traiter les domestiques privés des béné-
ficiaires, par exemple un chauffeur. D’un c6té, on peut
dire que les services qu’ils rendent ne se référent pas
directement aux relations diplomatiques et que pour ces
services aucune protection spéciale n’est nécessaire. De
Pautre c6té, leurs services facilitent la tiche des membres
de la mission; ils sont souvent venus avec la mission, et
leur maitre et le chef de la mission ont de ce fait assumé
une responsabilité pour eux; des poursuites contre
eux peuvent aussi avoir des suites envers le maitre ou la
mission. La pratique est plutdt en faveur de la thése qui
consiste 4 les faire bénéficier des priviléges de leurs
maitres, et le rapporteur spécial est arrivé a la conclusion
qu’il faut se ranger de ce c6té. Les motifs qui plaident en
faveur de I’inclusion des domestiques privés visent,
cependant, plutét les domestiques sujets étrangers. En
ce qui concerne les domestiques ressortissants de I’Etat
accréditaire, qui sont en général engagés sur place, il
parait exagéré de leur accorder une situation particuliére,
sauf en ce qui concerne les salaires pour lesquels exemp-
tion des impdts doit étre accordée. Dans la pratique des
Etats il y a aussi une forte tendance 2 les exclure du
bénéfice des autres priviléges diplomatiques. Les para-
graphes 3 et 4 ont été rédigés en conformité de ce qui
vient d’€tre exposé.

63. Paragraphe 5. — Pour ce paragraphe il est référé
a Particle 3 et au commentaire a cet article.

Chapitre III. — Les devoirs de I’agent diplomatique

64. Les immunités diplomatiques n’impliquent pas
que le bénéficiaire soit au-dessus des lois et réglements de
I’Etat accréditaire. Ses priviléges ont, au contraire, une
contrepartie dans un devoir, au moins moral, de s’y
conformer, en tant que cela peut se faire sans entraver
I’exercice de ses fonctions, et de se comporter, en général,
d’une maniére compatible avec 1’ordre intérieur de I’Etat.
Il a paru au rapporteur spécial opportun de rappeler ce
devoir et les sanctions qui peuvent résulter de son inob-
servation.
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Chapter I

INTRODUCTION

1. The International Law Commission, established
in pursuance of General Assembly resolution 174 (1)
of 21 November 1947, and in accordance with the
Statute of the Commission annexed thereto, held its
seventh session at the European Office of the United
Nations, Geneva, Switzerland, from 2 May to 8 July
1955. The work of the Commission during the session
is related in the present report. Chapters 1I and III,
which constitute a progress report on the Commission’s
work, are submitted to the General Assembly for in-
formation, while chapter 1V contains certain proposals
which call for decision by the General Assembly.

I. Membership and attendance

2. The Commission consists of the following mem-
bers:

Mr. Gilberto Amado
Mr. Douglas L. Edmonds

Brazil
United States of America

Sir Gerald Fitzmaurice United Kingdom of
Great Britain and
Northern Ireland

Mr. J. P. A. Francgois Netherlands

Mr. F. V. Garcia Amador Cuba

Mr. Shuhsi Hsu China

Faris Bey el-Khouri Syria

19

Mr. S. B. Krylov Union of Soviet Socia-

list Republics
Mr. L. Padilla Nervo Mexico
Mr. Radhabinod Pal India
Mr. Carlos Salamanca Bolivia
Mr. A. E. F. Sandstrém Sweden
Mr. Georges Scelle France
Mr. Jean Spiropoulos Greece
Mr. Jaroslav Zourek Czechoslovakia

3. Sir Gerald Fitzmaurice and Mr. L. Padilla Nervo
were elected members by the Commission, in accord-
ance with article 11 of its Statute, the former on 9 May
1955, and the latter on 16 May 1955, to fill the vacancies
caused by the resignation of Mr. H. Lauterpacht and
Mr. R. Cérdova, respectively, who had been appointed
judges at the International Court of Justice.

4. All the members were present at the seventh
session except Mr. Radhabinod Pal who, for profes-
sional reasons, was prevented from attending, and
Mr. L. Padilla Nervo who, for reasons of health and
official duties, was also unable to attend.

TI. Officers

5. At its meeting on 2 May 1955, the Commission
decided to postpone the election of its officers until
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9 May 1955, owing to the absence of some of its mem-
bers, and to meet until that date under the chairman-
ship of Mr. A. E. F. Sandstrom, retiring Chairman.

6. At its meeting on 9 May 1955, the Commission
elected the following officers:

Chairman : Mr. J. Spiropoulos;

First Vice-Chairman: Mr. S. B. Krylov;

Second Vice-Chairman: Mr. F. V. Garcia Amador;

Rapporteur: Mr. J. P. A. Frangois.

7. Mr. Yuen-li Liang, Director of the Codification
Division of the Office of Legal Affairs, represented the
Secretary-General and acted as Secretary of the Com-

mission.
111, Agenda

8. The Commission adopted an agenda for the
seventh session consisting of the following items:

(1) Filling of casual vacancies in the Commission;

(2) Régime of the high seas;

(3) Régime of the territorial sea;

(4) Law of treaties;

(5) Diplomatic intercourse and immunities;

(6) Planning of future work of the Commission;

(7) Question of stating dissenting opinions;

(8) Date and place of the eighth session;

(9) Other business.

9, In the course of the session, the Commission
held forty-nine meetings. It considered all the items
on the above agenda with the exception of the law of
treaties (item 4) and diplomatic intercourse and im-
munities (item 5), the study of both these subjects being
postponed until its next session.

10. The work on the questions dealt with by the
Commission is summarized in chapters 11 to IV of
the present report.

Chapter 11

REGIME OF THE HIGH SEAS

I. Introduction

11. At its first session, held in 1949, the Interna-
tional Law Commission elected Mr. J. P. A. Frangois
as Special Rapporteur to study the question of the
régime of the high seas. At its second session, held in
1950, the Special Rapporteur submitted a report on the
subject (A/CN.4/17). The Commission also had be-
fore it replies from certain Governments (A/CN.4/19,
part I, C) to a questionnaire which it had sent to the
Governments of all Member States. It considered the
topic, using as a basis of discussion the report of the
Special Rapporteur, which outlined the various subjects
which might, in his opinion, be studied with a view to
the codification or the progressive development of inter-
national maritime law.

12, The Commission then took the view! that it
could not undertake a codification of maritime law in
all its aspects and that it would be necessary to select
the subjects the study of which could be begun as a
first phase of its work on the topic. The Commission
thought that it could for the time being leave aside
all those subjects which were being studied by other
United Nations organs or by the specialized agencies,
as well as those which, because of their technical nature,
were not suitable for study by it. Lastly, it set aside a
number of subjects the limited importance of which
did not appear to justify their consideration in the pre-
sent phase of its work. The subjects selected for study
by the Commission were: nationality of ships, collision,
safety of life at sea, right of approach, slave trade, sub-
marine telegraph cables, resources of the sea, right of
pursuit, contiguous zones, sedentary fisheries and the
continental shelf.

13. The Special Rapporteur submitted a second
report on the subject (A/CN.4/42), which the Com-

1 See Official Records of the General Assembly, Fifth Session,
Supplement No. 12, A/1316, part VI, chapter II1.

mission studied at its third session in 1951, beginning
with the chapters concerning the continental shelf and
various cognate subjects — namely, conservation of the
resources of the sea, sedentary fisheries and contiguous
zones. These subjects were subsequently dealt with in
the Commission’s report on the work of its fifth session
in 1953.2

14. In addition, at its fifth session, the Commission
to some extent reversed the decision taken at its second
session by requesting the Special Rapporteur to prepare
for the sixth session a new report covering subjects
not dealt with in the earlier reports.? While reverting
to the idea of codifying maritime law, the Commission
decided not to include any detailed provisions on tech-
nical matters or to encroach on ground already covered
in special studies by other United Nations organs or
specialized agencies.

15. At its seventh session, the Commission studied
the subject, on the basis of the new report (A/CN.4/79)
submitted by the Special Rapporteur, at its 283rd to
286th, 288th to 298th, 300th to 306th, 320th, 32Ist,
323rd, 326th, 327th, 329th and 330th meetings. It
adopted a provisional draft, with commentaries, which
is reproduced in the present chapter and the annex
thereto and which is to be submitted to Governments
for observations. The Commission also decided to com-
municate this chapter with the annex to the following
organizations which were represented by observers at
the International Technical Conference on the Conser-
vation of the Living Resources of the Sea held at Rome
from 18 April to 10 May 1955: United Nations Food
and Agriculture Organization, United Nations Educa-
tional, Scientific and Cultural Organization, General
Fisheries Council for the Mediterranean, Indo-Pacific

 See Official Records of the General Assembly, Eighth Session,
Supplement No. 9, A/2456, chapter I11.

$ See Official Records of the General Assembly, Eighth Session,
Supplement No. 9, Af2456, para. 165,
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Fisheries Council, Inter-American Tropical Tuna Com-
mission, International Commission for the Northwest
Atlantic Fisheries, International Council for the Explo-
ration of the Sea, International North Pacific Fisheries
Commission, International Pacific Halibut Commission,
International Pacific Salmon Fisheries Commission,
International Whaling Commission, Permanent Com-
mission for the Exploitation of the Maritime Resources
of the South Pacific, Permanent Commission under the
1946 Convention for the Regulation of the Meshes of
Fishing Nets and the Size Limits of Fish. The Commis-
sion would welcome their observations on this matter.

16. In accordance with General Assembly reso-
lution 821 (IX) of 17 December 1954, the Commission
had before it the records and other documents of the
meetings of the Ad Hoc Political Committee at which
the complaint of violation of the freedom of navigation
in the China seas was considered. The documents
referred to in the above-mentioned resolution were issued
to the members of the Commission. The Commis-
sion also had before it a memorandum concerning
freedom of navigation on the high seas, submitted on
behalf of the Government of the People’s Republic of
Poland by Mr. Jan Balicki, official Polish observer at
the seventh session of the Commission. After an ex-
change of views, the Commission decided that it was
not competent to examine the charges set forth in the
documents transmitted by the General Assembly and
referred to in the memorandum submitted on behalf
of the Government of the People’s Republic of Poland
(A/CN.4/L.53). On the general question whether war-
ships can commit acts of piracy, the Commission has
stated its position in articles 14 and 15 of the draft now
submitted.

17. In pursnance of General Assembly resolution
899 (IX) of 14 December 1954, the Commission pro-
poses at its eighth session to group together systematic-
ally in a single report all the rules adopted by it in re-
spect of the high seas, the territorial sea, the continental
shelf, contiguous zones, fisheries and the protection of
the living resources of the sea, after examining the
comments by Governments on the present regulations
and on those concerning the territorial sea which were
left in abeyance.

18. The text of the provisional articles concerning
the régime of the high seas as adopted 4 by the Commis-
sion is reproduced below.

II. Provisional articles concerning the régime
of the high seas

Definition of the high seas
Article 1

The term ‘“high seas” means all parts of the sea
which are not included in the territorial sea or
internal waters of a State.

* Mr. Edmonds entered a reservation to the articles on fishing
(articles 24 to 33) for the rcasons stated by him in the course of the
discussions. Sir Gerald Fitzmaurice recorded dissent from the
last sentence of paragraph 1 of article 22 (hot pursuit from a con-
tiguous zone) for the reasons given in the summary record of the
330th meeting. Mr. Hsu, for the reasons explained in the summary
record of the 330th meeting, cntered a reservation to the second

Comment

The waters of the sea belong either to the high seas
or to the territorial sea or to internal waters. In the
part of the present report dealing with the territorial
sea, the Commission has attempted to define the ex-
ternal limits of the territorial sea and indicated the
base lines from which it should be measured. Waters
within these base lines constitute internal waters. Ar-
ticle 1 and the articles contained in the chapter on the
territorial sea thus furnish a definition of the high seas.

Freedom of the high seas
Article 2

The high seas being open to all nations, no State
may subject them to its jurisdiction. Freedom of
the high seas comprises, inter alia:

1. Freedom of navigation;
2. Freedom of fishing;

3. Freedom to lay submarine cables and pipe-
lines;

4. Freedom to fly over the high seas.

Comment

The -principle generally adopted in international law
that the high seas are open to all nations governs all
regulations on the subject. No State may subject the
high seas to its jurisdiction, the term “jurisdiction”
being used here in a broad sense, including not merely
the judicial function but any kind of sovereignty or
authority. States are bound to refrain from any acts
which might adversely affect the use of the high seas
by nationals of other States. Freedom of the high seas
includes freedom of navigation, freedom of fishing,
freedom to lay submarine cables and pipelines, and
freedom to fly through the superjacent air-space. Free-
dom to fly over the high seas is mentioned in this article
because the Commission considers that it follows
directly from the principle of the freedom of the sea.

The Commission has refrained from formulating rules
on air navigation, however, since the task it set itself

for this phase of its work is confined to the codification
of maritime law proper.

The list of freedoms of the high seas contained in
this article is not restrictive; the Commission has merely
specified four of the main freedoms. It is aware that
there are other freedoms, such as freedom to explore or
exploit the subsoil of the high seas and freedom to

paragraph of the commentary to article 14 (piracy). Mr. Krylov
abstained in the vote on article 9 (signals and rules for the preven-
tion of collisions), and could not agree to the text of, and commen-
tary to, article 14 (piracy), and voted against article 31 (arbitration
in fishery disputes), for the reasons stated in the summary record of
the 330th meeting. Mr. Scelle, for reasons explained in the course
of the discussions, expressed reservations on some points regarding
the position taken by the Commission with respect to the continental
shelf and the freedom of the high seas. Mr. Zourek explained
that, although he had voted for the draft on the régime of the high
seas as a whole, he was still opposed to article 5 (right to a flag),
article 9 (signals and rules for the prevention of collisions), article 31
(arbitration in fishery disputes) and article 33 (binding force of the
decisions of the arbitral commission), for reasons which he had
stated during the discussions. He maintained his reservations
concerning the definition of piracy contained in article 14 and
did not accept the comments on that article.
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engage in scientific research therein. It is evident that
in the high seas covering a continental shelf the latter
freedoms can only be exercised subject to any rights
over that shelf which the coastal State can invoke. The
Commission did not study this problem in detail at the
seventh session.

Any freedom that is to be exercised in the interests
of all entitled to enjoy it must be regulated. Hence,
the law of the high seas contains certain rules, most
of them already recognized in positive international
law, which are designed not to limit or restrict the
freedom of the high seas but to safeguard its exercise
in the interests of the entire international community.
Among the points covered by these rules are:

1. The right of States to exercise their sovereignty
on board ships flying their flag;

2. The exercise of certain policing rights;

3. The right of States concerning the conservation
of the living resources of the high seas;

4. The institution by coastal States of zones con-
tiguous to their shores for the purpose of exercising
certain well-defined rights;

5. The right of coastal States with regard to the
continental shelf.

Points 1, 2 and 3 are the subject of the present regula-

tions; points 4 and 5 were dealt with by the Commission
in the report covering the work of its fifth session.®

CHAPTER 1. NAVIGATION
Right of navigation

Article 3

Every State shall have the right to sail ships
under its flag on the high seas.

Comment

See comment under article 4.

Status of ships

Article 4

Ships possess the nationality of the State in
which they are registered. They shall sail under
its flag and, save in the exceptional cases expressly
provided for in international treaties or in these
articles, they shall be subject to its exclusive juris-
diction on the high seas.

Comment

This rule, which is generally recognized in interna-
tional law, is one of the essential adjuncts to the prin-
ciple of the freedom of the high seas. The absence
of any authority over ships sailing the high seas would
lead to chaos. In general, the authority exercised is
that of the flag State. In certain cases, however, polic-
ing rights have been granted to warships in respect of
foreign ships. Some of these cases are the subject of

8 See Official Records of the General Assembly, Eighth Session,
Supplement No. 9, AJ2456, chapter 111,

international treaties, although the regulations the latter
contain cannot yet be regarded as part of general inter-
national law. Such of these rights as are recognized
in international law are incorporated in the present draft
articles (articles 18, 21 and 22).

The term “jurisdiction” is used here in the same sense
as in article 2.

The question was raised whether the United Nations
and possibly other international organizations also
should be granted the right to sail vessels exclusively
under their own flags. The Commission recognized the
great importance of this question. Member States will
obviously respect the protection exercised by the United
Nations over a ship where the competent body has
authorized the vessel to fly the United Nations flag.
It must, however, not be forgotten that the legal system
of the flag State applies to the vessel authorized to fly
the flag. In this respect the flag of the United Nations
or that of another international organization cannot
be assimilated to the flag of a State. The Commission
was of the opinion that the question calls for further
study, and it proposes to undertake such study in due
course.

Right to a flag

Article 5

Each State may fix the conditions for the regis-
tration of ships in its territory and the right to
fly its flag. Nevertheless, for purposes of recogni-
tion of its national character by other States, a ship
must either:

1. Be the property of the State concerned; or
2. Be more than half owned by:

(a) Nationals of or persons legally domiciled
in the territory of the State concerned and actually
resident there; or

(b) A partnership in which the majority of the
partners with personal liability are nationals of or
persons legally domiciled in the territory of the
State concerned and actually resident there; or

(¢) A joint stock company formed under the
laws of the State concerned and having its regis-
tered office in the territory of that State.

Comment

Each State lays down the conditions on which sea-
going ships may fly its flag. Obviously the State enjoys
complete liberty in the case of ships owned by it or
ships which are the property of a nationalized com-
pany. With regard to other ships, the State must accept
certain restrictions. As in the case of the granting of
nationality to persons, national legislation on the sub-
ject must not diverge too far from the principles adopted
by the majority of States, which may be regarded as
forming part of international law. Only on that condi-
tion will the freedom granted to States not give rise to
abuse and to friction with other States. With regard
to the national element required for permission to fly
the flag, a great many systems are possible; but there
must be a minimum national element, since control and
jurisdiction by a State over ships flying its flag can only
be effectively exercised where there is in fact a relationship
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between the State and the ship other than that based on
mere registration.

On this principle, the Institute of International Law,
as long ago as 1896, adopted certain rules governing
permission to fly the flag. The Commission deemed
these rules acceptable in slightly amended form. It is
of the opinion that the principle laid down in the present
article, which is found in the national legislation of the
great majority of States, should be regarded as forming
part of existing international law. The Commission
realizes, however, that, if the practical ends in view are
to be achieved, States must work out more detailed
provisions when they incorporate the above rules in their
legislation.

The Commission considered the possibility of further
ensuring the national character of the ship by requiring
that the captain, and perhaps also a majority of the
crew, should have the nationality of the flag State.
Legal provisions to that effect exist in several countries;
but the Commission, while recognizing their value,
was of the opinion that certain countries had not yet
enough trained personnel to enable them to comply
with such a requirement.

Ships sailing under two flags
Article 6

A ship which sails under the flags of two or
more States may not claim any of the nationalities
in question with respect to other States and
may be assimilated by them to ships without a
nationality.

Comment

The purpose of article 5 is to ensure that ships will
have only one nationality. It often happens that a ship
sails the high seas with certificates of registry from
two or more States, using one or other as the need
arises. This practice is inadmissible. There is a defi-
nite school of thought which recognizes the right of other
States to regard such ships as having no proper nation-

ality. In view of the serious disadvantages in “state-
lessness” for a ship, this sanmction will do much to

prevent ships from sailing under two flags and to induce
those concerned to take the necessary steps to regularize
the situation.

With that end in view, the Commission adopted
article 6.

The Commission considered the advisability of also
including stipulations as to the rights and obligations
of States concerning change of flag, but reached the
conclusion that such regulations would raise rather
complicated problems outside the agreed scope of this
initial attempt to codify maritime law.

Immunity of warships
Article 7

1. Warships on the high seas shall enjoy complete
immunity from the jurisdiction of any State other
than the flag State.

2. ‘The term “warship” means a vessel belonging
to the naval forces of a State, which is under the
command of an officer duly commissioned by the

Government whose name figures on the list of officers
of the military fleet and the crew of which are under
regular naval discipline.

Comment

This principle is generally accepted in international
law. The definition of the term “warship” is based
upon articles 3 and 4 of The Hague Convention of
18 October 1907 relating to the conversion of merchant
ships into warships.

Immunity of other state ships
Article 8

For all purposes connected with the exercise of
powers on the high seas by States other than the
flag State, government yachts, patrol vessels, hospital
ships, auxiliary vessels, supply ships and other craft
owned or operated by a State and used only on
government service shall be assimilated to warships.

Comment

The Commission discussed the question whether
ships used on government service on the high seas
could be assimilated to warships for purposes connected
with the exercise of powers by other States, and decided
that it must be answered in the affirmative. Although
aware of the objections to the granting of immunity to
merchant ships used on government service which led
to the denial of this right in the International Convention
for the Unification of Certain Rules relating to the
Immunity of State-owned Vessels, signed at Brussels
on 10 April 1926, the Commission held that, as regards
navigation on the high seas, there were no sufficient
grounds for not granting to state ships used on commer-
cial government service the same immunity as other
state ships. The Commission thinks it worth while
to point out that the assimilation referred to in article 8
concerns only the immunity of ships for the purposes

of the exercise of powers by other States, so that there
is no question of granting policing rights over other

ships to ships which are not warships, such rights applying
in international law only to warships.

Signals and rules for the prevention of collisions
Article 9

States shall issue for their ships regulations
concerning the use of signals and the prevention of
collisions on the high seas. Such regulations must
not be inconsistent with those concerning the safety
of life at sea internationally accepted for the vessels
forming the greater part of the tonnage of sea-going
ships.

Comment

This is a technical question which the Commission
cannot settle in detail. The Commission’s sole aim was
to lay down a general principle. States issuing regu-
lations concerning the use of signals and the prevention
of collisions should refrain from prescribing signals
and rules which are at variance with those generally
adopted, and hence likely to lead to confusion. Where

5
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there was no danger of confusion, certain departures
might be admissible if the occasion arose.

The Commission used the expression “the vessels
forming the greater part of the tonnage of sea-going
ships”. Certain members of the Commission preferred
to use the expression “the majority of maritime States”
or “the majority of vessels”, on the ground that the
size was of no moment in this respect, since also a small
vessel could do a considerable amount of damage.
The majority of the Commission, however, was of the
opinion that, in the matter of safety of human life at
sea, the interest of each State may be judged by the
number of persons on board its ships. Hence, the
tonnage of the vessels appears to be the best criterion.

In using the expression “internationally accepted”
the Commission wished to indicate that the rules in
question are a product of international co-operation
and have not necessarily been confirmed by formal
treaties. This is particularly true of signals.

Penal jurisdiction in matters of collision
Article 10

1. In the event of a collision or any other incident
of navigation concerning a ship on the high seas and
involving the penal or disciplinary responsibility of
the master or of any other person in the service of the
ship involved in the collision, proceedings may be
instituted against such persons only before the
judicial or administrative authorities either of the
State of which the ship on which they were serving
was flying the flag or of the State of which such
persons are nationals.

2. No arrest or detention of the vessel shall be
ordered, even as a measure of investigation, by any
authorities other than those whose flag the ship was
flying.

Comment

The Commission thought that no account should be
taken for the moment of private international law
problems arising out of the question of collision, but
considered it essential to determine what tribunal was
competent to deal with any criminal proceedings aris-
ing out of a collision. In view of the judgment ren-
dered by the Permanent Court of International Justice
on 7 September 1927 in the “Lotus” case, the Com-
mission felt obliged to take a decision on the subject.
This judgment, which was carried by the President’s
casting vote after an equal vote of 6 to 6, was very
strongly criticized and caused serious disquiet in inter-
national maritime circles. A diplomatic conference
which met in Brussels in 1952 disagreed with the conclu-
sions of the judgment. The Commission concurred
with the decisions of the conference, which were embodied
in the International Convention for the Unification
of Certain Rules relating to Penal Jurisdiction in Matters
of Collisions and other Incidents of Navigation, signed
at Brussels on 10 May 1952. Its aim in so doing was
to spare vessels and their crews the risk of criminal pro-
ceedings before foreign courts in the event of collision
on the high seas, since such proceedings may constitute
an intolerable interference with international navigation.
In such a case, proceedings may take place only before

the judicial or administrative authorities of the State
whose flag was flown by the vessel on which the persons
in question were serving or of the State of which such
persons are nationals. In making this latter addition,
the Commission adopted the findings of the Brussels
conference in order to enable States to take penal or
disciplinary measures against their nationals serving
on board foreign vessels who are accused of causing
collisions, since in such cases some States wish to be
abve to prosecute their nationals with a liew to with-
drawing the certificates issued to them.

The Commission is of the opinion that this article
confirms a rule which should be preserved.

Damage to a submarine telegraph or telephone cable
or to a pipeline (see article 35) may be regarded as an
“incident of navigation”, as referred to in paragraph 1
of this article.

Duty to render assistance

Article 11

The master of a vessel is bound, so far as he
can do so without serious danger to his vessel, her
crew and her passengers, to render assistance to
any person found at sea in danger of being lost.
After a collision, the master of each of the vessels
in collision is bound, so far as he can do so without
serious danger to his vessel, her crew and her
passengers, to render assistance to the other vessel,
her crew and her passengers.

Comment

The Commission deems it advisable to include in
its regulations a provision to the effect that vessels
must render assistance to all persons on the high seas
in danger of being lost. The Commission borrowed
the terms of article XI of the Brussels Convention of
23 September 1910 for the unification of certain rules
of law respecting assistance and salvage at sea, and of
article 8 of the Convention of the same date for the
unification of certain rules of law with respect to colli-
sions between vessels.  In the opinion of the Commission,
the article as worded above states the existing interna-
tional law.

Slave trade

Article 12

Every State shall adopt effective measures to
prevent and punish the transport of slaves in
vessels authorized to fly its colours, and to prevent
the unlawful use of its flag for that purpose. Any
slave who takes refuge on board a warship or a
merchant vessel shall ipso facto be free.

Comment

The duty of States to prevent and punish the trans-
port of slaves on vessels authorized to fly their colours
is generally recognized in international law. The stipu-
lation that any slave who takes refuge on board a war-
ship or a merchant vessel shall be free is taken from
article XXVIII of the General Act of Brussels of 2 July
1890.
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Piracy
Article 13

All States shall co-operate to the fullest possible
extent in the repression of piracy on the high seas,

Comment

In its work on the articles concerning piracy, the
Commission was greatly assisted by the research car-
ried out at the Harvard Law School, which culminated
in a draft convention of nineteen articles with com-
mentary, prepared in 1932 under the direction of Pro-
fessor Joseph Bingham. In general, the Commission
was able to endorse the findings of that research.

Article 13 lays down a sound principle. Any State
having an opportunity of taking measures against piracy
and neglecting to do so would be failing in a duty laid
upon it by international law. Obviously, the State
must be allowed a certain latitude as to the measures it
should take to this end in any individual instance.

Article 14

Piracy is any of the following acts:

1. Any illegal act of violence, detention, or any
act of depredation directed against persons or
property and committed for private ends by the
cew or the passengers of a private vessel or a
private aircraft:

(a) Against a vessel on the high seas other
than that on which the act is committed, or

(b) Against vessels, persons or property in ter-
ritory outside the jurisdiction of any State.

2. Any act of voluntary participation in the
operation of a ship or of an aircraft with know-
ledge of facts which make the ship or aircraft a
pirate ship or aircraft.

3. Any act of incitement or of intentional faci-
litation of an act described in paragraph 1 or
paragraph 2 of this article.

Comment

The Commission had to consider certain controversial
points as to the essential features of piracy. It reached
the conclusion that:

1. The intention to rob (animus furandi) is not
required. Acts of piracy may be prompted by feelings
of hatred or revenge, and not merely by the desire for
gain,

2. The acts must be committed for private ends.

3. Save in the case provided for in article 15, piracy
can be committed only by merchant vessels, not by
warships.

4. Piracy can be committed only on the high seas
or in a place situated outside the territorial jurisdiction
of any State, and cannot be committed within the ter-
ritory of a State or in its territorial sea.

5. Acts of piracy can be committed not only by
vessels on the high seas, but also by aircraft, if such
acts are committed against vessels on the high seas.

6. Acts committed on board a vessel by the crew
or passengers and directed against the vessel itself, or

against the persons or property on the vessel cannot
be regarded as acts of piracy.

With regard to point 3 the Commission is aware
that there are treaties, such as the Nyon Arrangement
of 14 September 1937, which brand the sinking of mer-
chant vessels by submarines, against the dictates of
humanity, as piratical acts. But it is of the opinion
that such treaties do not invalidate the principle that
piracy can only be committed by private vessels. The
questions arising in connexion with acts committed by
warships in the service of rival Governments engaged
in civil war are too complex to make it seem necessary
for the safeguarding of public order on the high seas
that all States should have a general right, let alone
an obligation, to repress as piracy acts perpetrated by
the warships of the parties in question. In view of the
immunity from interference by other ships which war-
ships are entitled to claim, the seizure of such vessels
on suspicion of piracy might involve the gravest conse-
quences. Hence the Commission feels that to assimilate
unlawful acts committed by warships to acts of piracy
would be prejudicial to the interests of the international
community. The Commission was unable to share the
view held by some of its members that the principle laid
down in the Nyon Arrangement endorsed a new right
in the process of development.

As regards point 4, the Commission considers, despite
certain dissenting opinions, that where the attack takes
place within the territory of a State, including its terri-
torial sea, the general rule should be applied that it is a
matter for the State affected to take the necessary measures
for the repression of the acts committed within its terri-
tory. In this the Commission is also following the line
taken by most writers on the subject.

With regard to point 5, the Commission feels that
acts committed in the air by one aircraft against another
aircraft cannot be regarded as acts of piracy. In any
case such acts are outside the scope of these draft articles.
However, acts committed by a pirate aircraft against a
vessel on the high seas might, in the Commission’s
view, be assimilated to acts committed by a pirate vessel.

The view adopted by the Commission in regard to
point 6 tallies with the opinions of most writers. Even
where the purpose of the mutineers is to seize the vessel,
their acts do not constitute acts of piracy.

Article 15

The acts of piracy committed by a warship or
a military aircraft whose crew mutinies are assi-
milated to acts committed by a private vessel.

Comment

A warship whose crew has mutinied and taken con-
trol of the ship must be assimilated to a private vessel,
so that acts committed against another vessel can assume
the character of acts of piracy.

Article 16

A ship or aircraft is considered a pirate ship or
aircraft when it is devoted by the persons in
dominant control to the purpose of committing an
act described in the first sentence of article 14,
paragraph 1.
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Comment

The purpose of this article is to define the terms
“pirate ship” and “pirate aircraft” as used in the
following articles.

Article 17

A ship or aircraft may retain its national character
although it has become a pirate ship or aircraft,
The retention or loss of national character is
determined by the law of the State from which
it was originally derived.

Comment

It has been argued that a vessel loses its national
character by the fact of committing acts of piracy. The
Commission cannot share this view. Such acts involve
the consequences referred to in article 18; even though
the rule under which a vessel on the high seas is subject
only to the authority of the flag State no longer applies,
the vessel keeps the nationality of the State in question,
and subject to the provisions of article 18, that State can
apply its law in the same way as to other vessels flying
its flag. A pirate ship should only be regarded as a ship
without nationality where the national laws of the State
in question regard piracy as grounds for loss of nationality.

Article 18

On the high seas or in any other place not within
the territorial jurisdiction of another State, any
State may seize a pirate ship or aircraft or a ship
taken by piracy and under the control of pirates,
and property or persons on board. The courts of
that state may decide upon the penalties to be
imposed, and determine the action to be taken with
regard to the property, subject to rights of third
parties acting in good faith.

Comment

This article gives any State the right to seize pirate
ships (and ships seized by pirates) and to have them
tried by its courts.

Before this article becomes applicable to a vessel, it
must have committed acts of piracy. A ship which has
no right to fly any flag but has not committed acts of
piracy cannot be assimilated to a pirate vessel.

Article 19

Where the seizure of a ship or aircraft on suspi-
cion of piracy has been effected without adequate
grounds, the State making the seizure shall be
liable to the State the nationality of which is pos-
sessed by the ship or aircraft for any damage
caused by the seizure.

Comment

This article penalizes the unjustified seizure of vessels
suspected of piracy. The penalty applies to seizure in
the circumstances described in article 18 and to all acts
of interference committed on the grounds of suspicion
of piracy referred to in article 21. (See the comment
on article 21),

Article 20

A seizure because of piracy may be made only
by warships or military aircraft.

Comment

State action against ships suspected of engaging in
piracy should be exercised with great circumspection
so as to avoid friction between States. Hence it is
important that the right to take action should be confined
to warships, since other state-owned vessels do not
provide the same safeguards against abuse.

Right of visit
Article 21

1. Except where acts of interference derive
from powers conferred by treaty, a warship which
encounters a foreign merchant vessel at sea is not
justified in boarding her unless there is reasonable
ground for suspecting:

(a) That the vessel is engaged in piracy; or

(b) That while in the maritime zones regarded
as suspect in international treaties for the abolition
of the slave trade, the vessel is engaged in that
trade; or

(¢) That while flylng a foreign flag or refusing
to show its flag, the vessel is, in reality, of the
same nationality as the warship.

2. In the cases provided for in sub-paragraphs
(a), (b), and (c) above, the warship may proceed
to verify the vessel’s title to fly its flag. To this
end, it may send a boat under the command of an
officer to the suspect vessel. If suspicion remains
after the documents have been checked, it may
proceed to a further examination on board the vessel,
which must be carried out with all possible con-
sideration,

3. If the suspicions prove to be unfounded and
provided that the vessel boarded has not committed
any acts to justify them, it shall be compensated
for the loss sustained.

Comment

The principle of freedom of the seas implies that,
generally speaking, a merchant vessel can only be
boarded on the high seas by a warship flying the same
flag. International law, however, admits certain ex-
ceptions to this rule — namely, cases where there is
reasonable ground for suspecting :

1. That the vessel is engaged in piracy;
2. That the vessel is engaged in the slave trade.

Right of visit was recognized in this latter case by the
treaties for the repression of slavery, especially the
Brussels Act of 2 July 1890. For purposes of repres-
sion this assimilated slavery to piracy, with the proviso
that the right in question could only be exercised in
certain zones clearly defined in the treaties. The Com-
mission felt that it should follow this example so as to
ensure that the exercise of the right of control would
not be used as a pretext for exercising the right of visit
in waters where the slave trade would not normally be
expected to exist;
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3. That the vessel is hiding its proper nationality
and is in reality of the same nationality as the war-
ship. 1n this case it can be presumed that the vessel
has committed unlawful acts and the warship should
be at liberty to verify whether its suspicions are justi-
fied.

In these three cases the warship is authorized to
request a ship not flying a flag to show its colours. If
the suspicion is not allayed the warship may proceed
to check the ship’s papers. To this end it must send
a boat to the suspect vessel. As a general rule, the
warship may not require the merchant vessel to put out
a boat to the warship. That would be asking too much
of a merchant ship, and a ship’s papers must not be
exposed unnecessarily to the risk of getting lost. If
the examination of the merchant vessel’s papers does
not allay the suspicions, a further examination may be
made on board the vessel. Such examination must in
no circumstances be used for purposes other than those
which warranted stopping the vessel. Hence the board-
ing party must be under the command of an officer
responsible for the conduct of his men,

The State to which the warship belongs must com-
pensate the merchant vessel for any delay caused by
the warship’s action, not only where the vessel was
stopped without reasonable grounds, but in all cases
where suspicion proves unfounded and the vessel com-
mitted no act calculated to give rise to suspicion.

The question arose whether the right to board a
vessel should be recognized also in the event of a vessel
being suspected of committing acts hostile to the State
to which the warship belongs, at a time of imminent
danger for the security of that State. The Commission
did not deem it advisable to include such a provision,
mainly because of the vagueness of terms like “immi-
nent danger” and “hostile acts”, which leaves them
open to abuse.

Right of pursuit
Article 22

1. The pursuit of a foreign vessel for an in-
fringement of the laws and regulations of a coastal
State, commenced when the foreign vessel is within
the internal waters or the territorial sea of that
State, may be continued outside the territorial sea
provided that the pursuit has not been interrupted.
It is not necessary that, at the time when the foreign
vessel within the territorial sea receives the order
to stop, the vessel giving the order should likewise
be within the territorial sea. If the foreign vessel
is within a zone contiguous to the territorial sea,
the pursuit may only be undertaken if there has
been trespass against the rights for the protection
of which the said zone was established.

2, The right of pursuit ceases as soon as the
vessel which is pursued enters the territorial sea
of its own country or of a third State,

3. The pursuit shall not be deemed to have
begun unless the pursuing vessel has satisfied
itself by bearings, sextant angles or other like
means that the vessel pursued or one of its boats
is within the limits of the territorial sea or, as
the case may be, within the contiguous zone. The

commencement of the pursuit shall in addition be
accompanied by a signal to stop. The order to
stop shall be given at a distance permitting the
foreign vessel to see or hear the accompanying
signal.

4. The release of a vessel arrested within the
jurisdiction of a State and escorted to a port of
that State for the purposes of an enquiry before
the competent authorities shall not be claimed
solely on the ground that such vessel, in the course
of its voyage, was escorted across a portion of the
high seas, where the circumstances rendered this
necessary.

Comment

In the main this article is taken from article 11 of
the regulations adopted by the Second Committee of
The Hague Codification Conference in 1930. The right
in question is not contested in international law. Only
certain details concerning the exercise of this right call
for comment:

1. Tt is not necessary that, at the time when the
foreign vessel within the territorial sea receives the
order to stop, the vessel giving the order should like-
wise be within the territorial sea. This rule applies in
practice in the case of patrol vessels cruising for police
purposes just outside the territorial sea. The essential
point is that the vessel committing the infringement must
be in the territorial sea when the pursuit begins.

2. Pursuit must be continuous. Once it is broken
off it cannot be resumed. The right of pursuit in any
case ceases as soon as the vessel pursued enters the
territorial sea of its own country or of a third State,

3. Pursuit cannot be considered to have begun until
the pursuing vessel has spotted the foreign vessel in
the territorial sea and has ordered it to stop by hoist-
ing the prescribed signal. To prevent abuse, the Com-
mission declined to admit orders given by radio, as
these could be given at any distance.

4. The article also applies to vessels which lie out-

side the territorial sea and cause their boats to commit
unlawful acts in that sea. Some writers define such

cases by using the expression “constructive presence”
in the territorial sea. The Commission, however, re-
fused to assimilate to such cases that of a vessel staying
outside the territorial sea and using, not its own boats,
but other craft.

The rules laid down above are all in conformity with
those adopted by The Hague Conference. The article
adopted by the Commission differs from that of 1930
on two points only :

1. The Commission was of the opinion that the
right of pursuit should also be recognized when the
vessel is in a zone contiguous to the territorial sea,
provided pursuit is undertaken on the grounds of tres-
pass against rights for the protection of which the zone
was ecstablished. Thus, a State which has established
a contiguous zone for the purposes of customs control
cannot commence pursuit of a fishing boat accused of
unlawful fishing in the territorial sea if the fishing boat
is already in the contiguous zone.

2. The Commission included in this article a case
which presents some analogy with the right of pursuit
and which gave rise to differences of opinion, as it
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arose after the 1930 Conference. The question was
whether a vessel pursued and stopped in the territorial
sea can be escorted to a port of the State of the pur-
suing vessel across the high seas, where there is no
choice but to pass through the high seas. The Com-
mission considered that it would be illogical to recog-
nize the right of the pursuing vessel to seize a ship on the
high seas and escort it to port across the high seas and
at the same time to refuse the government vessel the
right to escort a ship already apprehended in the terri-
torial sea to port across the high seas, where special
circumstances forced it to leave the territorial sea in order
to reach the port,

Pollution of the high seas
Arficle 23

All States shall draw up regulations to prevent
water pollution by fuel oils discharged from ships,
taking account of existing treaty provisions on
the subject.

Comment

Water pollution by fuel oils discharged from ships
raises serious problems: danger to the life of certain

marine species, fish and birds; pollution of ports and
beaches; fire risks. Almost all maritime States have

laid down regulations to prevent the pollution of their
internal waters and their territorial sea by fuel oils.
But these special regulations are clearly inadequate.
Petroleum products discharged on the high seas may
be washed towards the coasts by currents and wind.
All States should therefore enact regulations to be ob-
served, even on the high seas, by ships sailing under their
flags, and the observance of these regulations should
be controlled. It is obvious that only an international
solution of the problem can be effective. A Conference
held in London for the purpose drafted the International
Convention for the Prevention of Pollution of the Sea
by Oil, 1954. This Convention has not yet come into
force.

Article 23 merely stipulates that States shall draw
up regulations which their ships must observe, even
on the high seas. This, in the Commission’s view, is as
far as the present draft can go on the subject. Uni-
fication, although desirable, is less essential here than

in the case of signals and rules for the prevention of
collisions.

CHAPTER II. FISHING

Right to fish

Article 24

All States may claim for their nationals the right
to engage in fishing on the high seas, subject to
their treaty obligations and to the provisions con-
tained in the following articles concerning con-
servation of the living resources of the high seas.

Comment

This article confirms the principle of the right to
fish on the high seas. The Commission accepted no

exceptions to that principle in the parts of the high
seas covering the continental shelf, save as regards
sedentary fisheries.® Nor did it recognize the right
to establish a zone contiguous to the coasts where
fishing could be exclusively reserved to the nationals
of the coastal State.” The principle of the freedom
of the seas does not, however, preclude regulations
governing the conservation of the living resources of
the high seas, as recommended by the Commission in
articles 25 to 33 of the present draft. Furthermore,
States may still conclude conventions for the regu-
lation of fishing, but the treaty obligations arising out
of such conventions are of course binding only on the
signatory States.

Conservation of the living resources
of the high seas

At its third session, in 1951, the Commission pro-
visionally adopted under the title of “Resources of the
sea”, articles relating to the conservation of the living
resources of the seas.! This question was discussed in
conjunction with the continental shelf, because certain
claims to sovereignty over the waters covering the
continental shelf arise, at least in part, out of the coastal
State’s desire to give effective protection to the living
resources of the sea adjacent to its shores.

At its fifth session, in 1953, the Commission reviewed
the articles adopted in 1951 in the light of the comments
made by certain Governments, and thereafter adopted
a set of draft articles reproduced in its report on the
work of its fifth session.®

In adopting these articles, the Commission adhered
to the provisional draft of the articles formulated in
1951, It recognized that the existing law on the subject
provides no adequate protection of marine fauna against
waste or extermination. The above-mentioned report
states that the resulting position constitutes, in the first
instance, a danger to the food supply of the world. Also,
in so far as it renders the coastal State or the States directly
interested helpless against wasteful and predatory exploi-
tation of fisheries by foreign nationals, it constitutes an
inducement to the State or States in question to resort to
unilateral measures of self-protection, which are some-
times at variance with the law as it stands at present,
because they result in the total exclusion of foreign
nationals,

The articles adopted by the Commission in 1953 were
intended to provide the basis for a solution of the diffi-
culties inherent in the existing situation. The system
proposed by the Commission protected, in the first
instance, the interest of the coastal State. If only the
nationals of that State were engaged in fishing in the
areas in question, it could fully achieve the desired object
by adopting appropriate legislation and enforcing its
observance by those concerned. If nationals of several
States were engaged in fishing in a given area, the concur-

® See Official Records of the General Assembly, Eighth Session,
Supplement No. 9, Aj2456, para. 71.

? Ibid., paras 105 et seq.

® See Official Records of the General Assembly, Sixth Session,
Supplement No. 9, A/1858, Annex, part. II.

® See Official Records of the General Assembly, Eighth Session,
Supplement No, 9, A[2456, paras. 92 et seq.
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rence of those States was essential; article 1 of the Com-
mission’s draft provided therefore that the States concerned
would prescribe the necessary measures by agreement.
Article 3 of the draft was intended to provide effectively
for the contingency of the interested States being unable
to reach agreement. It provided that States would be
under a duty to accept as binding any system of regulation
of fisheries in any area of the high seas which an inter-
national authority, to be created within the framework
of the United Nations, prescribed as being essential
for the purpose of protecting the fishing resources of
that area against waste or extermination.

The General Assembly, at is ninth session {[resolution
900 (IX) of 14 December 1954], recognized the
great importance of the question of the conservation of
the living resources of the sea in connexion with the
work of the International Law Commission on the
régime of the high seas. It decided to convene an
international technical conference at the headquarters
of the United Nations Food and Agriculture Organ-
ization in Rome on 18 April 1955 to study the techni-
cal and scientific aspects of the problem of the inter-
national conservation of the living resources of the
sea. The report of the conference was to be referred
to the International Law Commission “as a further
technical contribution to be taken into account in its
study of the questions to be dealt with in the final report
which it is to prepare pursuant to resolution 899 (IX)
of 14 December 1954™.

The International Law Commission took note of the
report of the conference (A/CONF.15/5/Rev.l) with
great interest. The Vice-Chairman of the Commission,
Mr. Garcia Amador, who represented the Cuban Govern-
ment and acted as Deputy-Chairman at the Rome Con-
ference, submitted to the Commission a series of draft
articles, prefaced by a preamble, on the subject, to replace
the articles approved by the Commission in 1953.

The Commission made a careful study of these draft
articles and found them generally acceptable, although
it introduced certain amendmends.

The draft articles, as amended, and the preamble
are annexed to the present chapter of the report. The
articles, as amended, are also included as articles 25 to
33 in the draft text on the régime of the high seas adopted
by the Commission. In view of the technical nature of
several of these articles, the Commission trusts that
Governments will also include in their replies informa-
tion on all points of a technical nature which might be
of use to it in the final drafting of the articles.

Article 25

A State whose nationals are engaged in fishing
in any area of the high seas where the nationals
of other States are not thus engaged may adopt
measures for regulating and controlling fishing
activities in such areas for the purpose of the con-
servation of the living resources of the high seas.

Comment

This article reproduces the principle enunciated in
the first sentence of article 1 as adopted by the Com-
mission at its fifth session in 1953,

Article 26

1. If the nationals of two or more States are
engaged in fishing in any area of the high seas,
these States shall, at the request of any of them,
enter into negotiations in order to prescribe by
agreement the measures necessary for the conser-
vation of the living resources of the high seas.

2. If the States concerned do not reach agree-
ment within a reasonable period of time, any of
the parties may initiate the procedure envisaged
in article 31.

Comment

This article is based on the second sentence of article 1
of the draft prepared by the Commission in 1953.

As regards paragraph 2, see the comment on article 31.

Article 27

1. 1If, subsequent to the adoption of the mea-
sures referred to in articles 25 and 26, nationals of
other States engage in fishing in the same area,
the measures adopted shall be applicable to them.

2, If the States whose nationals take part in
the fisheries do not accept the measures so adopted
and if no agreement can be reached within a
reasonable period of time, any of the interested
parties may initiate the procedure envisaged in
article 31. Subject to paragraph 2 of article 32,
the measures adopted shall remain obligatory
pending the arbitral decision.

Comment

It would appear desirable and consistent with general
legal principles to require newcomers to comply with
the regulations in force in the waters where they wish
to engage in fishing, If States of which the newcomers
are nationals are not prepared to apply the regula-
tions, they can open negotiations for their amendment
with the States concerned, Failing agreement, the pro-
cedure laid down in article 31 will have to be followed.

Article 28

1. A coastal State having a special interest in
the maintenance of the productivity of the living
resources in any area of the high seas contiguous
to its coasts is entitled to take part on an equal
footing in any system of research and regulation
in that area, even though its nationals do not carry
on fishing there.

2. 1If the States concerned do not reach agree-
ment within a reasonable period of time, any of
the parties may initiate the procedure envisaged
in article 31.

Comment

The right to take part in a system of regulation even
though its nationals do not carry on fishing in the area
concerned was granted, under article 2 of the draft
prepared by the Commission in 1953, to any coastal
State whose territorial sea was within 100 miles of the
area. Under the present article this right is granted
to any coastal State which has a special interest in the
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conservation of resources in parts of the high seas adja-
cent to its coasts. The Commission did not deem it
advisable to adopt a fixed limit, which might prove in
practice to be either too wide or, in particular cases, too
narrow. Should doubts arise as to a coastal State’s
right to claim, in areas far removed from its shores, a
special interest which it pretends to have, the matter
would have to be settled by the arbitral procedure envi-
saged in article 31.

Article 29

1. A coastal State having a special interest in
the maintenance of the productivity of the living
resources in any area of the high seas contiguous
to its coasts may adopt unilaterally whatever mea-
sures of conservation are appropriate in the area
where this interest exists, provided that negotia-
tions with the other States concerned have not led
to an agreement within a reasonable period of time.

2. The measures which the coastal State adopts
under the first paragraph of this article shall be
valid as to other States only if the following re-
quirements are fulfilled:

(2) That scientific evidence shows that there
is an imperative and urgent need for measures
of conservation;

(b) That the measures adopted are based on
appropriate scientific findings;

(¢) That such measures do not discriminate
against foreign fishermen.

3. If these measures are not accepted by the
other States concerned, any of the parties may ini-
tiate the procedure envisaged in article 31. Subject
to paragraph 2 of article 32, the measures adopted
shall remain obligatory pending the arbitral de-
cision.

Comment

As early as 1951, the Commission dealt with the
question whether the special position of coastal States
as regards measures for the conservation of the living
resources in parts of the high seas adjacent to their
coasts ought not to be further recognized from a stand-
point other than that expressed in article 28. A propo-
sal was submitted to the effect that a coastal State
should be empowered to lay down conservatory regu-
lations to be applied in such zones, provided any dis-
putes arising out of the application of the regulations
were submitted to arbitration. Votes being equally
divided on this proposal, the Commission decided to
mention it in its report without sponsoring it.!® The
Commission did not include such a provision in its
1953 draft. At the 1955 Rome Conference, the tendency
to make coastal States responsible for controlling zones
adjacent to their coasts and applying in them measures
of conservation consistent with the general technical
principles adopted by the Conference was again in
evidence.

The same idea underlay the proposal submitted to
the Commission by Mr. Garcia Amador, in which the

W See Official Records of the General Assembly, Sixth Session,
Supplement No. 9, A/1858, Annex : Draft Articles on the Conti-
nental Shelf and Related Subjects, part II, para. 5 of comment to
article 2,

granting of special rights to coastal States was linked
with the obligation to resort to arbitration if the exercise
of those rights gave rise to objections by other interested
States.

The Commission supported this proposal, on the
ground that, in according rights on the high seas to
coastal States, it could not merely rely on the smooth
functioning of the general regulations observed between
States for the peaceful settlement of disputes, and that
acceptance of arbitration in the event of the legality
of the measures taken by the coastal State being disputed
was mandatory. Article 29 gives a coastal State the right
to adopt conservatory measures unilaterally, if the nego-
tiations with the other States concerned have not led
to an agreement within a reasonable period of time.
The article specifies the requirements which the measures
must fulfil in order to be valid as to other States. Should
the latter fail to agree, however, the disputes will be settled
by arbitration. Pending the arbitral decision, the mea-
sures will remain applicable subject to paragraph 2 of
article 32.

Article 30

1. Any State which, even if its nationals are
not engaged in fishing in an area of the high seas
not contiguous to its coast, has a special interest
in the conservation of the living resources in that
area, may request the State whose nationals are
engaged in fishing there to take the necessary
measures of conservation.

2, If no agreement is reached within a reason-
able period, such State may initiate the procedure
envisaged in article 31.

Comment

This article provides for the case of a State other
than the coastal State whose nationals are not engaged
in fishing in a given area but which has a special inter-
est in the conservation of the living resources of the
high seas in that area. This case may arise, for example,
if the exhaustion of the resources of the sea in the area
would affect the results of fishing in another area in
which the nationals of the State concerned do engage in
fishing. The Commission took the view that in such an
event the State concerned could require the State whose
nationals engage in fishing in the areas exposed to exhaus-
tion to take the necessary steps to safeguard their threat-
ened interests. Where no agreement can be reached,
the question will be settled in accordance with the pro-
cedure envisaged in article 31.

Article 31

1. The differences between States contemplated
in articles 26, 27, 28, 29 and 30 shall, at the request
of any of the parties, be settled by arbitration,
unless the parties agree to seek a solution by another
method of peaceful settlement.

2. The arbitration shall be entrusted to an ar-
bitral commission, whose members shall be chosen
by agreement between the parties. Failing such
an agreement within a period of three months
from the date of the original request, the commis-
sion shall, at the request of any of the parties,
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be appointed by the Secretary-General of the United
Nations in consultation with the Director-General
of the Food and Agriculture Organization. In that
case, the commission shall consist of four or six
qualified experts in the matter of conservation of
the living resources of the sea and one expert in
international law, and any casual vacancies arising
after the appointment shall equally be filled by the
Secretary-General. The commission shall settle
its own procedure and shall determine how the
costs and expenses shall be divided between the
parties.

3. The commission shall in all cases be consti-
tuted within five months from the date of the ori-
ginal request for settlement, and shall render its
decision within a further period of three months
unless it decides to extend that time-limit.

Comment

This article describes the procedure for the settle-
ment of disputes arising between States in the cases
referred to in the preceding articles. The draft text
leaves the parties entirely free as regards the method
of settlement. They may submit their differences to
the International Court of Justice by agreement or
in accordance with mutual treaty obligations; they
may set up courts of arbitration; they may, if they so
desire, seek to compose their differences through a
commission set up for the purpose, before resorting to
these procedures. It is only where the parties fail to
agree on the method of settling a dispute that the draft
text provides for arbitration, while leaving the parties
an entirely free choice as to arrangements for arbitra-
tion. If, however, the parties fail to agree on this subject
within three months from the date of the original request,
the draft provides for the setting up of a commission
without their co-operation. The commission will be
appointed by the Secretary-General of the United
Nations in consultation with the Director-General of the
Food and Agriculture Organization. The Commission
chose the Secretary-General in preference to the Presi-

dent of the International Court of Justice in view of the
extreme technicality of the subject, which lies completely

outside the President’s routine functions. Furthermore,
the Commission is convinced that the appointment of the
arbitrators by the Secretary-General of the United Nations
will give the best assurance of objectivity and impartiality.

The arbitral commission should be neither too small,
in view of the complexity of the technical questions
involved, nor too large, so that its proceedings may
not be dilatory and that costs may be kept within reas-
onable bounds. The Commission felt that, if the
number of members was fixed at four or six, the Secre-
tary-General would be able to constitute the arbitral
commission in such a way as to give due weight to all
aspects of the question. While recognizing that the
matters in dispute would be mainly of a technical
nature, it considered that the legal questions inevitably
linked with them would necessitate the presence of an
expert in international law. The Secretary-General
may, should he think fit, request the legal expert to
act as chairman of the commission.

To ensure the continuity of the arbitral commission’s
work in all circumstances, it was necessary to authorize

the Secretary-General to fill any casual vacancies arising
after the appointment of the arbitrators. Finally, it
seemed fair to let the commission determine how the
costs entailed by its proceedings should be divided
between the parties. The third paragraph prescribes
certain time limits for the purpose of preventing the
arbitration procedure from being protracted.

Article 32

1. The arbitral commission shall, in the case of
measures unilaterally adopted by coastal States,
apply the criteria listed in paragraph 2 of article
29, In other cases it shall apply these criteria
according to the circumstances of each case.

2. The commission may decide that pending its
award the measures in dispute shall not be applied.

Comment

Paragraph 1 recalls the criteria on which the com-
mission’s decision must be based. These criteria are
primarily those specified in paragraphs 2 (b) and (¢) of
article 29. Paragraph 2 (4) will not apply in every case
submitted to the arbitral commission. It will always
apply in the case of measures adopted under paragraph 1
of article 29. In other cases, it was deemed advisable
to leave the arbitral commission some latitude as regards
the applicability of the criterion mentioned in para-
graph 2 (a), especially if, in the case envisaged in para-
graph 2 of article 26 and paragraph 2 of article 27, the
State of which the newcomers are nationals disagrees on
the procedure for applying certain measures, while
acknowledging their necessity.

Under articles 27 and 29, the measures adopted by
one or more States in a given area remain in force pend-
ing the arbitral decision. But the arbitral commission
might deem it proper, in special circumstances, to
suspend the application of these measures during its
deliberations. Paragraph 2 of article 32 authorizes it
to take a decision to that effect.

Arficle 33

The decisions of the commission shall be binding
on the States concerned. If the decision is accom-
panied by any recommendations, they shall receive
the greatest possible consideration.

Comment

This article shows that the decision of the arbitral
commission is intended to provide a final settlement of
the dispute, not merely to serve as a recommendation
to the parties. The commission might, however, wish
to amplify its decision with certain recommendations
concerning the way in which the parties should make
use of their rights. This article allows it to do so.

CHAPTER III. SUBMARINE CABLES AND PIPELINES

Article 34

1. All States shall be entitled to lay telegraph
or telephone cables and pipelines on the bed of
the high seas.
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2. Subject to its right to take reasonable mea-
sures for the exploration of the continental shelf
and the exploitation of its natural resources, the
coastal State may not impede the laying or main-
tenance of submarine cables,

Comment

As regards the protection of telegraph and telephone
cables beneath the high seas, there is a Convention dated
14 March 1884 to which a very large number of mari-
time States are parties. In 1913, a conference convened
in London on the initiative of the British Government
adopted a number of resolutions on the subject. The
Institute of International Law has also considered the
question on many occasions.

The Commission enunciated certain principles which,
in its view, reflect the international law applying. It
thought that the regulations concerning telegraph and
telephone cables could be extended to include pipelines
beneath the high seas.

Paragraph 1 of article 34 was taken from article I
of the 1884 Convention. Paragraph 2 was added to
make it quite clear that the coastal Sttae is obliged to
permit the laying of cables and pipelines on the floor

of its continental shelf but that it can impose conditions
as to the track to be followed, in order to prevent undue

interference with the exploitation of the natural resources
of the seabed and subsoil.

Article 35

Every State shall take the necessary legislative
measures to provide that the breaking or injuring
of a submarine cable beneath the high seas done
wilfully or through culpable negligence and re-
sulting in the total or partial interruption or em-
barrassment of telegraphic or telephonic commu-
nications, or the breaking or injuring of a sub-
marine pipeline in like circumstances, shall be a
punishable offence. This provision shall not apply
to any break or injury caused by persons who acted
merely with the legitimate object of saving their
lives or their vessels, after having taken all neces-
sary precautions to avoid such break or injury.

Comment

This article is substantially the same as article II
of the 1884 Convention, but extends the latter to include
pipelines. Like the succeeding articles, it was so worded
to require States to take the necessary legislative measures
to ensure that their nationals comply with the regulations.

Article 36

Every State shall take the necessary legislative
measures to provide that, if persons subject to its
jurisdiction who are the owners of a cable or pipe-
line beneath the high seas, in laying or repairing
that cable or pipeline, cause a break in or injury
to another cable or pipeline, they shall bear the
cost.

Comment

Cf. article IV of the 1884 Convention.

Ariicle 37

Every State shall regulate trawling so as to ensure
that all fishing gear shall be so constructed and
maintained as to reduce to the minimum any
danger of fouling submarine cables or pipelines.

Comment

Cf. resolution I of the London Conference of 1913.

Article 38

Every State shall take the mecessary legislative
measures to ensure that the owners of vessels
who can prove that they have sacrificed an anchor,
a net or any other fishing gear in order to avoid
injuring a submarine cable shall be indemnified by
the owner of the cable.

Comment
Cf. article VII of the 1884 Convention.

Annex to Chapter 11

DRAFT ARTICLES RELATING TO THE CONSERVATION
OF THE LIVING RESOURCES OF THE SEA

The International Law Commission,
Considering that

1. The development of modern techniques for the
exploitation of the living resources of the sea has exposed
some of these resources to the danger of being wasted,
harmed or exterminated,

2. It is necessary that measures for the conservation
of the living resources of the sea should be adopted when
scientific evidence indicates that they are being or may
be exposed to waste, harm or extermination,

3, The primary objective of conservation of the
living resources of the sea is to obtain the optimum
sustainable yield so as to obtain a maximum supply
of food and other marine products in a form useful
to mankind,

4. When formulating conservation programmes, ac-
count should be taken of the special interest of the
coastal State in maintaining the productivity of the
resources of the high seas contiguous to its coast,

5. The nature and scope of the problems involved
in the conservation of the living resources of the sea
are such that there is a clear necessity that they should
be solved primarily on a basis of international co-ope-
ration through the concerted action of all States concerned,
and the study of the experience of the last fifty years
and recognition of the great variety of conditions under
which conservation programmes have to be applied
clearly indicate that these programmes can be more
effectively carried out for separate species or on a regional
basis,
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has adopted the following articles :1

Article 1

A State whose nationals are engaged in fishing
in any area of the high seas where the nationals
of other States are not thus engaged may adopt
measures for regulating and controlling fishing
activities in such areas for the purpose of the con-
servation of the living resources of the high seas.

Article 2

1. If the nationals of two or more States are
engaged in fishing in any area of the high seas,
these States shall, at the request of any of them,
enter into negotiations in order to prescribe by
agreement the measures necessary for the con-
servation of the living resources of the high seas.

2. 1If the States concerned do not reach agree-
ment within a reasonable period of time, any of
the parties may initiate the procedure envisaged
in article 7,

Article 3

1. If, subsequent to the adoption of the mea-
sures referred to in articles 1 and 2, nationals of
other States engage in fishing in the same area,
the measures adopted shall be applicable to them.

2. If the States whose nationals take part in
the fisheries do not accept the measures so adopted
and if no agreement can be reached within a rea-
sonable period of time, any of the interested parties
may initiate the procedure envisaged in article 7.
Subject to paragraph 2 of article 8, the measures
adopted shall remain obligatory pending the arbi-
tral decision.

Article 4

1. A coastal State having a special interest in
the maintenance of the productivity of the living
resources in any area of the high seas contiguous
to its coasts is entitled to take part on an equal
footing In any system of research and regulation
in that area, even though its nationals do not carry
on fishing there,

2. If the States concerned do not reach agree-
ment within a reasonable period of time, any of
the parties may initiate the procedure envisaged
in article 7.

Article 5

1. A coastal State having a special interest in
the maintenance of the productivity of the living
resources in any area of the high seas contiguous
to its coasts may adopt unilaterally whatever mea-
sures of conservation are appropriate in the area
where this interest exists, provided that negotia-
tions with the other States concerned have not led

u These articles are identical with articles 25 to 33 of the provi-
sional articles concerning the régime of the high seas contained in
chapter Il of the present report. For comments on the articles
see chapter II,

to an agreement within a reasonable period of
time.

2. The measures which the coastal State adopts
under the first paragraph of this article shall be
valid as to other States only if the following re-
quirements are fulfilled:

(a) That scientific evidence shows that there is
an imperative and urgent need for measures of
conservation;

(b) That the measures adopted are based on
appropriate scientific findings;

(¢) That such measures do not discriminate
against foreign fishermen.

3. If these measures are not accepted by the
other States concerned, any of the parties may
initiate the procedure envisaged in article 7. Sub-
ject to paragraph 2 of article 8, the measures
adopted shall remain obligatory pending the arbitral
decision.

Article 6

1. Any State which, even if its nationals are not
engaged in fishing in an area of the high seas
not contiguous to its coast, has a special interest
in the conservation of the living resources in that
area, may request the State whose nationals are
engaged In fishing there to take the necessary
measures of conservation,

2. If no agreement is reached within a reason-
able period, such State may initiate the procedure
envisaged in article 7.

Article 7

1. The differences between States contemplated
in articles 2, 3, 4, 5 and 6 shall, at the request of
any of the parties, be settled by arbitration, unless
the parties agree to seek a solution by another
method of peaceful settlement,

2. The arbitration shall be entrusted to an arbi-
tral commission, whose members shall be chosen
by agreement between the parties. Failing such
an agreement within a period of three months from
the date of the original request, the commission
shall, at the request of any of the parties, be ap-
pointed by the Secretary-General of the United
Nations in consultation with the Director-General
of the Food and Agriculture Organization. In that
case, the commission shall consist of four or six
qualified experts in the matter of conservation of
the living resources of the sea and one expert in
international law, and any casual vacancies arising
after the appointment shall equally be filled by
the Secretary-Generai. The commission shall
settle its own procedure and shall determine how
the costs and expenses shall be divided between
the parties.

3. The commission shall in all cases be con-
stituted within five months from the date of the
original request for settlement, and shall render
its decision within a further period of three months
unless it decides to extend that time-limit,
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Article 8

1. The arbitral commission shall, in the case of
measures unilaterally adopted by coastal States,
apply the criterial listed in paragraph 2 of
article 5. In other cases it shall apply these
criteria according to the circumstances of each
case,

2, The commission may decide that pending

its award the measures in dispute shall not be
applied.

Article 9

The decisions of the commission shall be binding
on the States concerned. If the decision is accom-
panied by any recommendations, they shall receive
the greatest possible consideration,

Chapter III

REGIME OF THE TERRITORIAL SEA

I. Introduction

19. At its sixth session, held in Paris from 3 June
to 28 July 1954, the International Law Commission
adopted a number of “provisional articles concerning
the régime of the territorial sea”, with comments?
In accordance with the provisions of its Statute, the
Commission decided to request Governments to com-
ment on these provisional articles. 1t also [intimated
that it would be greatly assisted in its task if Govern-
ments could state, in their comments, their attitude

concerning the question of the breadth of the territorial
sea.

20. In pursuance of this decision, the Secretary-
General, in a circular letter of 31 August 1954, com-
municated the Commission’s request to the Govern-
ments of all States Members of the United Nations,
asking them to send him their comments by 1 Feb-
ruary 1955. On 3 February, the Secretary-General
sent telegrams to those Governments which had not
yet forwarded their comments, requesting them to do
so by 1 March.

21. The Secretary-General has received the com-
ments of seventeen States Members of the United
Nations, which are reproduced in documents A/CN.4/90
and Adds. 1-5. In the course of its consideration of
this subject, at its 295th, 299th, 306th to 320th, 324th,
325th, 328th to 330th meetings, the Commission examined
these comments. It also had before it a memorandum
from the Government of Ecuador, dated 5 June 1955
(A/CN.4/L.63).

22, Recognizing the cogency of many of the com-
ments, the Commission amended several articles. The
amended articles, which are included in the present
report, are accompanied by comments giving the reasons
for any changes in substance.

23, The Commission also examined the questions
held over in its report of 1954, concerning the breadth
of the territorial sea, bays, groups of islands and the
delimitation of the territorial sea at the mouths of rivers.
The relevant articles proposed are also included in the
present report. The Commission submits them to
Governments so that it may receive any comments the
Governments see fit to make on these or any other
articles of the draft before they are adopted at the eighth

1z See chapter 1V of the Report of the Commission covering the
work of its sixth session, Official Records of the General Assembly,
Ninth Session, Supplement No. 9, A/2693.

session of the Commission and included in the final
report to be submitted in accordance with resolution §99
(IX) of the Genera] Assembly.

24, The text of the draft articles on the régime of the
territorial sea as adopted’® by the Commission is repro-
duced below.

II. Draft articles on the régime of the territoral sea

CHAPTER 1. GENERAL

Article 1
Juridical status of the territorial sea

1. The sovereignty of a State extends to a belt
of sea adjacent to its coast and described as the
territorial sea,

2. This sovereignty is exercised subject to the
conditions prescribed in these articles and other
rules of international law.

1 Mr. Edmonds entered a reservation to article 3 (breadth of
the territorial sea), article 5 (straight base lines), article 7 (bays),
and article 25 (passage of warships) for the reasons stated in the
course of the discussions. Sir Gerald Fitzmaurice recorded dissent
from the first sentence of paragraph 1 of article 25 (passage of
warships) and abstention on article 5 (straight base lines), and
article 7 (bays), in each case for the reasons given in the summary
record of the 330th meeting, Mr. Garcia Amador, for reasons
stated in the course of the discussion, (A/CN. 4/SR, 308, 309, 310,
313, 317, 318 and 328), entered certain rescrvations in respect to
articles 3 (breadth of the territorial sea) and 7 (bays) and to the
comments on these articles. Mr. Krylov voted against article 3
(breadth of the territorial sea) and article 24 (government vessels
operated for non-commercial purposes), and abstained in the
votes on article 18, paragraph 4 (suspension of innocent passage
through straits), article 23 (government vessels operated for com-
mercial purposes), and article 25, paragraph 2 (passage of warships
through straits), in each case for the reasons stated in the summary
records of the 330th and other meetings. Mr. Salamanca voted
against article 3 (breadth of the territorial sea) and the commentary
thereto fot the reasons stated in the summary records of the 312th,
313th and 328th meetings. Mr. Scelle, for reasons explained in
the course of the discussions, expressed reservations on some points
regarding the position taken by the Commission with respect to
the innocent passage of ships through the territorial sea. Mr. Zou-
rek explained that although he had voted for the draft articles
on the régime of the territorial sea as a whole, for reasons which
he had stated during the discussion he did not accept article 3
(breadth of the territorial sea), the provisions concerning straits
(article 12, paragraph 4, article 18, paragraph 4, and article 25,
paragraph 2), article 22 (arrest of vessels), and article 23 (govern-
ment vessels operated for commercial purposes), or the comments
on these articles. He also maintained his reservations regarding
article 7, on bays.
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Comment

The modification of the 1954 text does not affect the
substance of the article.

Article 2

Juridical status of the air space
over the ferritorial sea and of its bed and subsoil

The sovereignty of a coastal State extends also
to the air space over the territorial sea as well as
to its bed and subsoil.

Comment

The 1954 text of this article was not modified.

CHAPTER 1I. LIMITS OF THE TERRITORIAL SEA

Article 3
Breadth of the territorial sea 1*

1. The Commission recognizes that interna-
tional practice is not uniform as regards the tra-
ditional limitation of the territorial sea to three
miles.

2. The Commission considers that international
law does not justify an extension of the territorial
sea beyond twelve miles.

3. The Commission, without taking any deci-
sions as to the breadth of the territorial sea within
that limit, comsiders that international law does
not require States to recognize a breadth beyond
three miles.

Cominent

In the first paragraph, the Commission recognizes
that international practice is not uniform as regards
the traditional limitation of the territorial sea to three
miles. The Commission regards this as the statement
of an incontrovertible fact.

In the second paragraph, the Commission states that
international law does not justify the extension of the
territorial sea beyond twelve miles, instances of which
have been fairly rare up to the present. The Com-
mission wished to state explicitly that, in its opinion,
such extensions infringe the principle of freedom of
the seas, and ‘are therefore contrary to international law.

The Commission states that it takes no decision as
to the breadth of the territorial sea within the limit
of twelve miles. Some members held that as the rule
fixing the breadth at three miles had been widely applied
in the past and was still maintained by important mari-
time States, in the absence of any other rule of equal
authority it must be regarded as recognized by inter-
national law and applicable to all States. This view was
not supported by the majority of the members of the
Commission, although the Commission did not reach
agreement on the adoption of any other line of delimi-
tation. The extension, by a State, of its territorial sea

14 Before drafting the final text of an article on the breadth of
the territorial sea, the Commission wishes to have the comments
of Governments, particularly on paragraph 3.

to a breadth of between three and twelve miles is not
characterized by the Commission as a violation of
international law. Such an extension would be valid
for any other State which did not object to it, and «
Jortiori for any State which has recognized it by treaty
or tacitly or is a party to a judicial or arbitral decision
recognizing the extension. The claim to a territorial
sea up to twelve miles in breadth may be supported erga
omnes by any State which can show a historical right in
the matter. But, subject to such cases, the Commission
by a small majority declined to question the right of
other States not to recognize an extension of the terri-
torial sea beyond the three-mile limit, since by doing so
it would implicitly grant all States the right to extend
the breadth of their territorial sea to twelve miles. Some
members of the Commission upheld the view that the
breadth of six or twelve nautical miles fixed by certain
States for their territorial sea had the same juridical
validity from the point of view of international law as the
breadth of three miles applied by other States. The
Commission could not, however, accept their view.

The Commission is aware that it is offering only
a partial solution of the problem of the breadth of
the territorial sea. With regard to the zone between
the three-mile and the twelve-mile limits, the Com-
mission is not at present in a position to formulate
any solution. Indeed, the different views held by States
regarding the delimitation of the territorial sea between
three and twelve miles make it impossible for the Com-
mission to decide on any fixed limit. It feels that the
task of harmonizing the different views, which often
originate in different political or economic conditions,
should rather be entrusted to a diplomatic conference,
As long as no agreement has been reached on this sub-
ject, in the opinion of the majority of the Commission,
there is no obligation to recognize the legal consequences
of an extension of its sovereignty by a State over parts
of the sea which other States are entitled to regard as
belonging to the high seas.

Before drawing up a specific text on this subject,
the Commission is anxious to have the comments of

Governments, particularly on the view it puts forward
in paragraph 3 of the article,

Article 4

Normal base line

Subject to the provisions of article 5 and to the
provisions regarding bays and islands, the breadth
of the territorial sea is measured from the low-
water line along the coast, as marked on the
largest-scale chart available, officially recognized
by the coastal State.

Comment

The final sentence of the article adopted in 1954
read: “If no detailed charts of the area have been
drawn which show the low-water line, the shore-line
(high-water line) shall be used.” This sentence might
lead to confusion, since it could be interpreted as meaning
that not only a ship on the high seas but also the coastal
State must take the high-water line as base line in the
absence of detailed charts, which was not the Commis-
sion’s intention. The Commission therefore decided to
delete it.
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Article 5
Straight base lines

1. Where circumstances necessitate a special
regime because the coast is deeply indented or cut
into or because there are islands in its immediate
vicinity, or where this is justified by economic in-
terests peculiar to a region, the reality and import-
ance of which are clearly evidenced by a long usage,
the base line may be independent of the low-water
mark. In these special cases, the method of straight
base lines joining appropriate points may be em-
ployed. The drawing of such base lines must
not depart to any appreciable extent from the
general direction of the coast, and the sea areas
lying within these lines must be sufficiently closely
linked to the land domain to be subject to the
régime of internal waters. Base lines shall not
be drawn to and from drying rocks and drying
shoals,

2. The coastal State shall give due publicity
to the straight base lines drawn by it.

Comment

In drafting the first paragraph of this article at its
fifth session, thc Commission had uscd as a basis the

judgment of the International Court of Justice in the
Fisheries Case between the United Kingdom and Nor-
way.15 It felt, however, that certain rules advocated
by the experts who met at The Hague in 1953 might
serve to round off the criteria adopted by the Court.
It had therefore inserted these supplementary rules in the
second paragraph of the article.

Some Governments raised objections to this second
paragraph, arguing that the maximum distance of ten
miles for base lines and the maximum distance from the
coast of five miles seemed arbitrary and, moreover, not
in conformity with the Court’s decision. Against
this certain members pointed out that the Commission
had drafted these provisions for application “as a gen-
eral rule”, that it would always be possible to depart
from them if special circumstances justified doing so,
and that the criteria laid down by the Court were not
sufficiently precise for general application. After fur-
ther study of the question the Commission decided, by
a majority vote, that the second paragraph should be
deleted so as not to make the provisions of the first
paragraph too mechanical. Only the final sentence was
kept and added to the first paragraph.

Certain changes were made in the text of paragraph 1.
The words “as an exception” were deleted as having
no legal relevance in the context; the system advocated
by the article would be applicable in all cases where
the circumstances mentioned existed. Moreover, the
Commission made a number of changes designed to
bring the text even more closely into line with the Court’s
judgment in the above-mentioned Fisheries Case. In
addition, the Commission cut out the words “on the
coast” in the same paragraph so as not to rule out the
possibility of straight base lines being drawn from
the coast to islands or between the islands themselves.

15 International Court of Justice Reports, 1951.
18 Cf, A/CN.4/61/Add. 1.

Obviously, the general conditions laid down in para-
graph 1 of the article for drawing the lines must always
be observed. It would not be permissible to draw the
lines from the sca itself where such landmarks do not
exist.

The question arose whether in waters which become
internal waters when the straight base-line system is
applied the right of passage should not be granted in
the same way as in the territorial sea. The Commission
did not feel called upon to take a decision on this subject,
and proposed to revert to it at a later date.

Article 6

Ovter limit of the territorial sea

The outer limit of the territorial sea is the line
every point of which is at a distance from the near-
est point of the base line equal to the breadth of
the territorial sea.

Comment

The 1954 text of this article was not modified.

Article 7
Bays

1. For the purpose of these regulations, a bay
is a well-marked indentation whose penetration
inland is in such proportion to the width of its
mouth as to contain landlocked waters and con-
stitute more than a mere curvature of the coast.
An indentation shall not, however, be regarded as
a bay unless its area is as large as or larger than
that of the semi-circle drawn on the entrance of
that indentation.

2. If a bay has more than one entrance, this
semi-circle shall be drawn on a line as long as
the sum total of the length of the different entrances.
Islands within a bay shall be included as if they
were part of the water area of the bay.

3. The waters within a bay the coasts of which
belong to a single State shall be considered internal
waters if the line drawn across the opening does
not exceed twenty-five miles measured from the
low-water line.

4. Where the entrance of a bay exceeds twenty-
five miles, a closing line of such length shall be
drawn within the bay, When different lines of such
length can be drawn, that line shall be chosen
which encloses the maximum water area within
the bay.

5. The provision laid down in paragraph 4 shall
not apply to so-called “historical” bays or in cases
where the straight base-line system provided for
in article 5 is applicable.

Comment

The first paragraph, which is borrowed from the
report of the Committee of Experts reproduced as an
addendum to the second report by the special rapporteur
on the régime of the territorial sea (A/CN.4/61/Add.1),



Report of the International Law Commission 37

lays down the conditions that must be satisfied by an
indentation or curve, if ‘it is to be regarded as a bay.
In adopting this provision, the Commission repaired the
omission to which attention had already been drawn by
The Hague Codification Conference of 1930. An
indentation will be regarded as a bay provided it conforms
to the criterion adopted by the Commission, namely,
that the distance between the two extremities shall be
twice the depth of the indentation, i.e., twice the distance
between the closing line and the head of the bay.

If, as a result of the presence of islands, an indenta-
tion which has to be established as a “bay” has more
than one entrance, the sum total of the length of the
different entrances will be regarded as the length of the
bay. Here, the Commission’s intention was to indicate
that the presence of islands at the entrance to an inden-
tation links it more closely with the territory, which may
justify some alteration of the proportion between the
length and the depth of the indentation. In such a case
an indentation which without islands at its entrance
would not fulfil the necessary conditions is to be recog-
nized as a bay.

The third paragraph states that the waters within
a bay shall be considered internal waters if the line
drawn across the opening does not exceed twenty-five
miles measured from the low-water line.

The majority in the Commission took the view that
the maximum length of the closing line must be stated
in figures and that a limitation based on geographical
or other considerations, which would be necessarily
vague, would not suffice. It considered, however, that
the limit must be more than ten miles., Although not
prepared to establish a direct ratio between the length
of the closing line and the width of the territorial sea—
such a relationship was formally denied by certain mem-
bers of the Commission—it felt bound to take some
account of tendencies to extend the width of the terri-
torial sea by prolonging the closing line in bays. As an
experiment the Commission suggests a distance of
twenty-five miles; thus, the length of the closing line
will be slightly more than twice the permissible maximum
width of the territorial sea as laid down in paragraph 2
of article 3. Since, firstly, historical bays, some of which
are longer than twenty-five miles, do not come under
this article and since, secondly, the provision contained
in paragraph 1 of this article concerning the character-
istics of a bay is calculated to prevent abuse, it is possible
that some extension of the closing line will be more readily
accepted than a widening of the territorial sea in general.

The majority in the Commission were opposed to
a proposal that the length of the closing line should
be set at twice the width of the territorial sea. The
Commission rejected this proposal, particularly because
it considers such a delimitation unacceptable to States
that have adopted a width of three or four miles for
their territorial sea. If the entrance to the bay is more
than twenty-five miles wide, the closing line will be
drawn within the bay at the point nearest to the terri-
torial sea where the width does not exceed that distance.
Where more than one line of twenty-five miles in length
can be drawn, the closing line will be so selected as to
enclose the maximum water area within the bay.

Paragraph 5 states that the foregoing provisions shall
not apply to “historical” bays.

The Commission felt bound to propose only rules
applicable to bays the coasts of which belong to a single
State. As to other bays, the Commission does not have
sufficient data at its disposal concerning the frequency
of such cases or the regulations at present applicable to
them. The Commission would be grateful to Govern-
ments if they would inform it in their replies of any
cases of this type occurring in their territory and supply
it with any information which may be of use to it.

Article 8

Ports

For the purpose of delimiting the territorial sea,
the outermost permanent harbour works which
form an integral part of the harbour system shall
be regarded as forming part of the coast.

Comment

The 1954 text of this article was not modified.

Article 9
Roadsteads

Roadsteads which are normally used for the
loading, unloading and anchoring of vessels and
which would otherwise be situated wholly or partly
outside the outer limit of the territorial sea are
included in the territorial sea. The coastal State
must give due publicity to the limits of such road-
steads.

Comment

The only modifications made in the 1954 text of
this article are the insertion of the word “normally”
in the first line and the substitution of the words “which
would otherwise be situated” for the words “which
are situated”.

Article 10

Islands

Every island has its own territorial sea. An
island is an area of land surrounded by water
which in normal circumstances is permanently
above high-water mark.

Comment

The 1954 text of this article was not modified.

The Commission had intended to follow up this article
with a provision concerning groups of islands. Like
The Hague Conference for the Codification of Inter-
national Law of 1930, the Commission failed to overcome
the difficulties in the way of carrying out this intention.
It was therefore obliged to abandon for the moment the
proposal to devote a special article to this subject. Before
taking any final decision on this provision, it will await
the relevant comments by Governments. Moreover,
article 5 may be applicable to groups of islands situated
off the coasts, while the general rules will normally
apply to other islands forming a group.
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Article 11
Drying rocks and drying shoals

Drying rocks and drying shoals which are wholly
or partly within the territorial sea, as measured
from the mainland or an island, may be taken as
points of departure for further extending the ter-
ritorial sea.

Comment

The modifications made in the 1954 text of this article
(article 12 of the 1954 draft) do not affect the substance
of the article. The phrase “which are wholly or partly
within the territorial sea” refers both to drying rocks
and to drying shoals.

Article 12
Delimitation of the territorial sea in straits

1. In straits joining two parts of the high seas
and separating two or more States, the limits of
the territorial sea shall be ascertained in the same
manner as on the other parts of the coast.

2. If the breadth of the straits referred to in
paragraph 1 is less than the extent of the belt of
territorial sea adjacent to the two coasts, the mari-
time frontier of the States in question shall be
determined in conformity with article 14.

3. If the breadth of the straits exceeds the ex-
tent of the two belts of territorial sea, the waters
lying between the two belts shall form part of the
high seas. Nevertheless, if as a consequence of this
delimitation an area of the sea not more than two
miles in breadth should be entirely enclosed within
the territorial sea, that area may, by agreement
between the coastal States, be deemed to be part
of the territorial sea.

4. Paragraph 1 and the first sentence of para-
graph 3 of this article shall be applicable to straits
which join two parts of the high seas and which
have only one coastal State in cases in which the
breadth of the straits is greater than twice the
breadth of that State’s territorial sea. If, as a
consequence of this delimitation, an area of sea not
more than two miles across is entirely enclosed
in the territorial sea, such area may be declared
by the coastal State to form part of its territorial sea.

Comment

The 1954 text of this article (article 13 of the 1954
draft) was not modified.

Article 13
Delimitation of the territorial sea at the mouth of a river

1. If a river flows directly into the sea, the ter-
ritorial sea shall be measured from a line drawn
inter fauces terrarum across the mouth of the river,

2. 1If the river flows into an estuary the coasts
of which belong to a single State, article 7 shall

apply.

Comment

This article was in substance borrowed from the
report of Sub-Committee Il of the Second Committee
of The Hague Conference for the Codification of Inter-
national Law of 1930. So far as concerns paragraph 2,
the Commission has not the necessary geographical
data at its disposal to decide whether this provision
is applicable to all existing estuaries. One member
of the Commission drew attention to the special situation
existing at the mouth of the River Plate. The Com-
mission trusts that Governments will inform it in their
replies of any special situation existing in their territory
in this connexion, so that the Commission may take it
into account when drafting this article at the next session,

Article 14

Delimitation of the territorial sea of two States,
the coasts of which are opposite each other

1. The boundary of the territorial sea between
two States the coasts of which are opposite each
other at a distance less than the extent of the belts
of territorial sea adjacent to the two coasts is, in
the absence of agreement between those States or
unless another boundary line is justified by special
circumstances, the median line every point of which

is equidistant from the nearest points on the base
line from which the width of the territorial sea

of each country is measured.

2. Lines shall be marked on the largest-scale
charts available which are officially recognized.

Comment

Apart from the addition of paragraph 2, the modi-
fications made in the 1954 text of this article (article 15
of the 1954 draft) do not affect the substance of the
article.

Article 15

Delimitation of the territorial sea
of two adjacent States

1. The boundary of the territorial sea between
two adjacent States is drawn, in the absence of
agreement between those States or unless another
boundary line is justified by special circumstances,
by application of the principle of equidistance from
the nearest points on the base line from which
the width of the territorial sea of each country
is measured.

2. Lines shall be marked on the largest-scale
charts available which are officially recognized.

Comment

Apart from the addition of paragraph 2, the modifi-
cations made in the 1954 text of this article (article 16
of the 1954 draft) do not affect the substance of the
article,

CHAPTER III. RIGHT OF INNOCENT PASSAGE

The Commission recognized that in the 1954 draft
the method of grouping the articles contained in this
chapter laid itself open to criticism. It has tried to meet
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the objections raised without altering the sense of the
rules adopted.

The chapter now contains four sections:

Section A. General rules; Section B. Merchant
vessels; Section C. Government vessels other than
warships; Section D. Warships.

SECTION A. GENERAL RULES

Article 16
Meaning of the right of innocent passage

1. Subject to the provisions of the present rules,
vessels of all States shall enjoy the right of inno-
cent passage through the territorial sea.

2. Passage means navigation through the terri-
torial sea for the purpose either of traversing that
sea without entering internal waters, or of pro-
ceeding to internal waters, or of making for the
high seas from internal waters.

3. Passage is innocent so long as the vessel
does not use the territorial sea for committing any
acts prejudicial to the security of the coastal State
or contrary to the present rules, or to other rules
of international law.

4. Passage includes stopping and anchoring, but
in so far only as the same are incidental to ordinary
navigation or are rendered necessary by force
majeure or by distress.

Comment

The provisions of article 18 of the 1954 draft recog-
nized the right of merchant vessels to innocent passage
through the territorial sea. They now form paragraph 1
of article 16. For the right in question to be claim-
able, however, the passage must in fact be an innocent
one. Passage will not be innocent if the vessel commits
acts referred to in paragraph 3.

Article 17

Duties of the coastal State

1. The coastal State must not hamper innocent
passage through the territorial sea. It is bound
to use the means at its disposal to ensure respect
in the territorial sea for the principle of the free-
dom of communication and not to allow the said
sea to be used for acts contrary to the rights of other
States.

2, The coastal State is bound to give due pub-
licity to any dangers to navigation of which it
has knowledge.

Comment

As regards the duties of the coastal State, the Com-
mission has brought out more clearly than in its first
draft the point that the duty of ensuring innocent passage
to the fullest possible extent consists primarily in the
duty not to hamper such passage.

Article 18
Rights of protection of the coastal State

1. The coastal State may take the necessary
steps in its territorial sea to protect itself against
any act prejudicial to its security or to such other
of its interests as it is authorized to protect under
the present rules.

2. In the case of vessels proceeding to internal
waters, the coastal State shall also have the right
to take the necessary steps to prevent any breach
of the conditions to which the admission of those
vessels to those waters is subject.

3. The coastal State may suspend temporarily
and in definite areas of its territorial sea the exer-
cise of the right of passage if it should deem such
suspension essential for the protection of the rights
referred to in paragraph 1. Should it take such
action, it is bound to give due publicity to the
suspension.

4, There must be no suspension of the innocent
passage of foreign vessels through straits normally
used for international navigation between two
parts of the high seas.

Comment

The term “public policy” used in article 20 of the
1954 draft being interpretable in different ways, the
Commiission preferred a text containing no mention of
it. 1t also included a clause formally prohibiting inter-
ference with passage through straits used for naviga-
tion between two parts of the high seas—a prohibition
which in the previous draft applied to warships only.
Although the expression “used for navigation between
two parts of the high seas” was criticised by certain
members, the Commission felt bound to retain it, par-
ticularly in view of its use by the International Court of
Justice in the Corfu Channel case.r” The Commission,
however, was of the opinion that it would be in confor-
mity with the Court’s decision to insert the word “nor-
mally” before the word “used”.

Article 19
Duties of foreign vessels during their passage

Foreign vessels exercising the right of passage
shall comply with the laws and regulations enacted
by the coastal State in conformity with these rules
and other rules of international law and, in par-
ticular, as regards:

(2) The safety of traffic and the protection of
channels and buoys;

() The protection of the waters of the coastal
State against pollution of any kind caused by
vessels;

(c) The conservation of the living resources of
the sea;

(4) The rights of fishing, hunting and analogous
rights belonging to the coastal State.

(¢) Any hydrographical survey.

17 International Court of Justice Reports, 1948 and 1949,
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Comment

To the list, which is not exhaustive, of regulations
enacted by the coastal State with which foreign vessels
must comply during their passage, the Commission has
added the rules concerning hydrographical surveys.

SECTION B. MERCHANT VESSELS
Article 20

Charges to be levied upon foreign vessels

1. No charge may be levied upon foreign vessels
by reason only of their passage through the terri-
torial sea.

2. Charges may only be levied upon a foreign
vessel passing through the territorial sea as pay-
ment for specific services rendered to the vessel.

Comment

The 1954 text of this article (article 22 of the 1954
draft) was not modified.

Article 21
Arrest on board a foreign vessel

1. A coastal State may not take any steps on
board a foreigh merchant vessel passing through
the territorial sea to arrest any person or to conduct
any investigation by reason of any crime committed
on board the vessel during its passage, save only
in the following cases:

(2) If the consequences of the crlme extend
beyond the vessel; or

(b) If the crime is of a kind to disturb the peace
of the country or the good order of the territorial
sea; or

(c) If the assistance of the local authorities has
been requested by the captain of the vessel or by
the consul of the country whose flag the vessel
flies.

2, The above provisions do not affect the right
of the coastal State to take any steps authorized
by its laws for the purpose of an arrest or investi-
gation on board a foreign vessel lying in its terri-
torial sea or passing through the territorial sea
after leaving the internal waters.

3. In considering whether or how an arrest
should be made, the local authorities shall pay due
regard to the interests of navigation.

Comment

The text of paragraph 3 in the present draft brings
out more clearly than the corresponding paragraph in
article 23 of the 1954 draft the need for taking the utmost
care not to hamper navigation by making arrests unless
absolutely necessary.

Article 22

Arrest of vessels for the purpose of exercising
civil jurisdiction

1. A coastal State may not arrest or divert a
foreign vessel passing through the territorial sea

for the purpose of excercising civil jurisdiction in
relation to a person on board the vessel.

2. A vessel may be arrested only in respect of
a maritime claim arising from one of the causes
listed in article 1 of the International Convention
relating to the Arrest of Sea-going Ships concluded
at Brussels on 10 May 1952,

3. A claimant may arrest either the particular
vessel in respect of which the maritime claim
arose or any other vessel owned by the person who
at the time when the maritime claim arose was the
owner of the particular vessel; but no vessel, other
than the particular vessel in respect of which the
claim arose, may be arrested in connexion with
any maritime claim relating to:

(a) Disputes as to the title to or ownership of
any vessel;

(b) Disputes between co-owners of any vessels
as to the ownership, possession, employment or
earnings of that vessel;

(¢) The mortgage or hypothecation of any vessel.

4. The above provisions are without prejudice
to the right of the coastal State, in accordance with
its laws, to levy execution against or to arrest, for
the purpose of any civil proceedings, a foreign
vessel lying in the territorial sea or passing through
the territorial sea after leaving the internal waters.

Comment

This article has been brought into line with the pro-
visions of the Brussels Convention relating to the Arrest
of Sea-going Ships dated 10 May 1952. This Conven-
tion gives a larger list of cases in which arrest is permitted
than the Commission’s 1954 draft, which had followed
the example set by The Hague Conference of 1930
for the Codification of International Law. The Com-
mission felt bound to adopt the rules of the Brussels
Convention, not only because unification is essential on
this point but also because the rules of the Convention,
which are more recent than those drawn up in 1930,
were prepared and framed with great care by the mari-
time law experts of a large number of maritime
States.

SECTION C. GOVERNMENT VESSELS OTHER THAN WARSHIPS

Article 23
Government vessels operated for commercial purposes

The rules contained in the preceding articles of
this chapter shall also apply to government vessels
operated for commercial purposes.

Comment
The 1954 text of this article (article 25 of the 1954
draft) was not modified.
Article 24

Government vessels operated for
non-commercial purposes

[The status of these vessels is left in abeyance.]
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Comment

The Commission wished to bring out more clearly
than it had in 1954 the fact that the question of the
treatment of government vessels used solely for govern-
mental and non-commercial purposes, with the exception
of warships, which are dealt with in section D, remains
in abeyance. The Commission felt bound to follow
The Hague Conference of 1930 for the Codification of
International Law in this matter.

SECTION D: WARSHIPS

Article 25
Passage

1. The coastal State may make the passage of
warships through the territorial sea subject to
previous authorization or notification. Normally
it shall grant innocent passage subject to the ob-
servance of the provisions of articles 18 and 19,

2. It may not interfere in any way with inno-
cent passage through straits normally used for
international navigation between two parts of the
high seas.

3. Submarines shall navigate on the surface.

Comment

After noting comments by certain Governments and
reviewing the question, the Commission felt obliged to
amend this article (article 26 of the 1954 draft) so as
to stress the right of the coastal State to make the right
of passage of warships through the territorial sea sub-
ject to previous authorization or notification. Where

previous authorization is required, it should not nor-
mally be subject to conditions other than those laid
down in articles 18 and 19. In certain parts of the
territorial sea or in certain special circumstances, the
coastal State may, however, deem it necessary to limit
right of passage more strictly in the case of warships
than in that of merchant vessels. The article provides
a clearer recognition of this right than the 1954 text.
But, in straits normally used for international naviga-
tion between two parts of the high seas, the right of
passage must not be made subject to previous authoriza-
tion or notification. The article does not affect the
rights of States under a convention governing passage
throught the straits to which it refers.

The Commission expresses the hope that it will not
normally be necessary to request a special authorization
for each passage and that the authorization will be
issued in general terms giving vessels the right of passage
provided they comply with the regulations enacted by
the coastal State.

Article 26
Non-observance of the regulations

If any warship does not comply with the regu-
lations of the coastal State and disregards any
request for compliance which may be brought to
its notice, the coastal State may require the war-
ship to leave the territorial sea.

Comment

Paragraph 1 of this article as adopted at the 1954
session (article 27 of the 1954 draft) has become super-
fluous, as the parallel provision in article 19 of the
present draft applies to all vessels, including warships.

Chapter 1V

OTHER DECISIONS OF THE COMMISSION

I. Amendments to the Statute of the Commission

TRANSFER OF THE COMMISSION’S SEAT FROM
NEw YoRK TO GENEVA

25. On the proposal of Mr. Garcia Amador, the
Commission unanimously decided to recommend to the
General Assembly an amendment to article 12 of its
Statute transferring its seat from New York to Geneva.
The text of the amended article would be as follows:

“ Article 12

“ The Commission shall sit at the European Office
of the United Nations at Geneva. The Commission
shall, however, have the right to hold meetings at
other places after consultation with the Secretary-
General.”

26. In support of this proposal, the members af-
firmed that the European Office affords the best condi-
tions for their work; that the atmosphere of Geneva

is more favourable than that of New York for the studies
of a body of technical experts called upon to solve legal
problems, setting aside the political contingencies of the
moment as far as possible; that Geneva has an excep-
tionally well planned law library which is more
complete than that at United Nations Headquarters
and contains, inter alia, a remarkable collection
of legal works in European languages. The members
also stressed that, in their view, the transfer of the
Commission’s seat from New York to Geneva was
calculated to simplify arrangements for its sessions by
the United Nations Secretariat.

TERM OF OFFICE OF MEMBERS OF THE COMMISSION

27. The Commission decided to recommend to the
General Assembly an amendment to article 10 of its
Statute, providing that members should be elected for
a period of five years. It considers that this amendment
should take effect from 1 January 1957, the date on
which members elected at the eleventh session of the
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General Assembly will take up their duties, The text

of the amended article would be as follows:

“Article 10

“The members of the Commission shall be elected
for five years. They shall be eligible for re-election.”

28. The Commission considers that the change of
the term of office from three years to five years would
be beneficial to the continuity of the work of the Com-
mission, in particular with respect to the preparation
and consideration of the reports of the special rap-
porteurs.

II. Date and place of the eighth session

29. After consulting the Secretary-General, in ac-
cordance with the provisions of article 12 of its Statute,
and being informed of his views, the Commission decided
to hold its next session at Geneva, Switzerland, for a
period of ten weeks beginning on 23 April 1956.

30. With regard to the duration of the session, the
Commission wishes to emphasise that ten weeks is the
indispensable minimum period it would require to carry
out the work entrusted to it under General Assembly
resolution 899 (IX), namely, to complete its study of
the régime of the high seas, the régime of the territorial
sea and of related topics, and to submit its final report
on these subjects in time for the General Assembly to
consider them in 1956; and to begin consideration of
the items of its agenda held over from the seventh session.

III. Planning of future work of the Commission

31. The Commission decided to begin the study of
two topics—namely, “State responsibility” and “Con-
sular intercourse and immunities”.

IV. Appointment of three special rapporteurs

32. The Commission appointed Sir Gerald Fitz-
maurice Special Rapporteur on the “Law of treaties’.

33. The Commission appointed Mr. F. V. Garcia
Amador Special Rapporteur on “State responsibility”.

34. The Commission appointed Mr. Jaroslav Zourek
Special Rapporteur on “Consular intercourse and
immunities”.

V. Publication of documents of the
International Law Commission

35. The Commission adopted a draft resolution
submitted by Mr. S. B. Krylov (A/CN.4/L.62/Rev.1)
concerning the publication of documents of the Com-
mission. The text of this resolution reads as follows:

“The International Law Commission,

“Recalling that in its resolution 176 (II) of 2I
November 1947 on the teaching of international law,
the General Assembly stated that ‘one of the most
effective means of furthering the development of
international law consists in promoting public interest
in this subject and using the media of education and
publicity to familiarize the peoples with the principles
and rules that govern international relations’,

“Considering that the Commission is the organ
established by the General Assembly for the promo-
tion of the progressive development of international
law and its codification, and that it is highly desirable
that the records of its proceedings be made easily
available both to educational institutions and to the
general public,

“Considering that, for various reasons, it has been
difficult for interested persons and institutions to
acquire the studies, special reports and summary
records of the Commission,

“Recalling that the General Assembly, in its resolu-
tion 686 (VII) of 5 December 1952, requested the
Secretary-General to prepare a report concerning,
inter alia, the contents of a Juridical Yearbook as a
possible publication of the United Nations,

“l, Requests the Secretary-General, in preparing
the above-mentioned report, to take into consideration
the possibility of printing the studies, special reports
and summary records of the Commission;

“2. Recommends to the General Assembly, in con-
nexion with its consideration of the report of the
Commission on the work of its seventh session, to
examine the possibilities of printing the studies,
special reports and summary records of the Commis-
sion, including the possibility of publishing them in
the United Nations Juridical Yearbook contemplated
in General Assembly resolution 686 (VII).”

VI. Co-operation with Inter-American bodies

36. On the proposal of Mr. F. V. Garcia Amador,
the Commission adopted a draft resolution (A/CN.
4/1..60) on co-operation with Inter-American bodies.
The text of this resolution is as follows:

“The International Law Commission,

“Recalling the resolution!® adopted at its sixth
session regarding closer co-operation with Inter-
American bodies,

“Noting the oral report of the representative of
the Secretary-General of the United Nations concern-
ing the steps so far taken to carry out the terms of
this resolution,

“Considering that further contacts should be estab-
lished between the Commission and the Inter-
American Council of Jurists through the participation
of their respective secretaries in the sessions of these
bodies,

“DECIDES

“l. To request the Secretary-General to authorize
the Secretary of the International Law Commission
to attend, in the capacity of an observer for the Com-
mission, the third meeting of the Inter-American
Council of Jurists, to be held in Mexico City in the
beginning of 1956, and to report to the Commission
at its next session concerning such matters discussed
by the Council as are also on the agenda of the Com-
mission;

“2. To communicate this decision to the Inter-
American Council of Jurists and to express the hope

18 See Official Records of the General Assembly, Ninth Session,
Supplement No. 9, A[2693, p. 21,
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that the Council may be able, for a similar purpose,
to request its Secretary to attend the next session of
the Commission .

VII. Question of stating dissenting opinions

37. The Commission considered a draft resolution
submitted by Mr. Jaroslav Zourek (A/CN.4/.L61) on
the question of stating dissenting opinions. The draft
resolution reads as follows :

“ The International Law Commission,

“ Considering that it was created with the object
of promoting the progressive development of inter-
national law and its codification (article 1 of the
Statute of the Commission),

Considering that it is required under article 20
of its Statute, in preparing its drafts with a view to
the codification of international law and in submit-
ting them to the General Assembly, to specify the
extent of agreement on each point in the practice
of States and in doctrine’, and the ¢divergencies and
disagreements which exist, as well as arguments
invoked in favour of one or another solution’,

Considering that the final report on the work of
each session which the International Law Commis-
sion submits annually to the General Assembly
should therefore record all the views expressed in
the Commission and the main arguments invoked in
favour of the various solutions,

Considering that the best method of achieving
this is to allow the members of the Commission to
express their dissenting opinions in an annex to the
final report,

DECIDES that any member of the International Law
Commission shall have the right to add a short state-
ment of his dissenting opinion to any decision taken
by the Commission on draft rules of international law,
if the said decision does not in whole or in part express
the unanimous opinion of the members of the Com-
mission.”

38. However, the Commission reaffirmed the exist-
ing rule adopted at the third session, that detailed expla-
nations of dissenting opinions should not be inserted
in the report, but merely a statement to the effect that,
for reasons given in the summary records, a member
was opposed to the adoption of a certain article or of a
particular passage of the report.!?

VIII. Representation at the General Assembly

39. The Commission decided that its Chairman,
Mr. Jean Spiropoulos, should represent it at the tenth
session of the General Assembly for purposes of consul-
tation.

** Faris Bey el-Khouri, for the reasons set forth in the summary
record of the 330th meeting, declared that he was opposed to any
statement in the report of a dissenting opinion,
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1. AUSTRALIA

Letter dated 18 April 1959 from the Australian Mission
to the United Nations
[Original : English]

The permanent representative of Australia to the United Nations
presents his compliments to the Secretary-General of the United
Nations and has the honour to refer to the Secretary-General’s
telegrtam LEG. 292/9/01 dated 3 February 1955, inviting comments

from individual Governments on draft articles on the régime of
the territorial sea as provisionnally adopted by the International
Law Commission.

It would be appreciated if the International Law Commission
could be informed that the Government of Australia has, in view
of the existing pending dispute between the Governments of Japan
and Australia for the solution of which an approach to the Inter-
national Court of Justice is under discussion, preferred to furnish
no comments upon the Commission’s Provisional Articles.
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2. BeLGium

Transmitted by a letter dated 5 March 1955 from the Permanent
delegation of Belgium to the United Nations
[Original : French)

The Belgian Government wishes to make the following comments
on the provisional articles concerning the régime of the territorial
sea adopted by the International Law Commission at its sixth session.

Article 3. Breadth of the territorial sea

It will be very difficult, not to say impossible, to arrive at an
agreement if no country is prepared to make concessions.

The draft article as given in Mr. Frangois’ third report (A/CN.
4/77 of 4 February 1954, article 4) may reconcile the different points
of view. That draft lays down the principle of a breadth of three
miles, while authorizing coastal States to extend it up to a limit
of twelve miles, subject to two conditions. The principle of deli-
mitation by international agreement should, however, be expressly
recognized in the text. The last sentence of Mr. Francois’ draft
does not offer adequate guarantees in that respect. It read as
follows :

“Any dispute concerning the validity of measures adopted for
the aforementioned purpose shall be submitted to an international
conciliation procedure or, if no agreement is reached, to arbitration.”

1t is of course wise to provide for some recourse against unilateral
measures already adopted. Preferably, however, disputes should
be forestalled and a third stipulation added authorizing a State
to extend the territorial sea, and so to limit the zone of the high
sea, on the condition that agreement has first been reached with
the States interested in the fishing zones proposed to be restricted,

In this respect, the question of the territorial sea impinges on
the régime governing fishing on the high seas, for which a system
of international regulation is contemplated.

Article 12. Drying rocks and shoals

In article 5, paragraph 2, it is stated that base lines shall not
be drawn to and from drying rocks and shoals, whereas article 12
provides that drying rocks and shoals which are wholly or partly
within the territorial sea may be taken as points of departure for
delimiting the territorial sea.

At first glance, these two articles seem to contradict each other,
The comment given on page 43 of document A/CN.4/88 does not
make it entirely plain what reasoning led the Commission to state
that the provisions of these two articles are compatible.

The summary record of the Commission’s discussion (A/CN.
4/SR.260, page 13) sheds more light on the subject : article 13
[12] states a general principle which applies to the equally general
rule concerning the normal base line, namely the low water line
(article 4), whereas article 5 is concerned only with exceptional
cases.

As regards the difference in the terminology used in the two
articles, it would seem preferable to make the terminology uniform
by replacing in article 5, paragraph 2, the words fonds afffeurant
d basse mer by the words rochers ou fonds couvrants et découvrants
which occur in article 12. Moreover, the summary record of the
Commission’s debate (A/CN.4/SR.260, page 14) suggests that the
latter expression corresponds more closely to the phrase “drying
rocks and shoals” which is used in the English text and which
is taken from the (English) report of the Committee of Experts.

The Belgian Government understands the words “shoals . . .
wholly or partly within the territorial sea” to mean, as defined in
Mr. Lauterpacht’s amendment (A/CN.4/SR.261, page 3) “shoals ...
if within the territorial sea as measured from the mainland or from
an island” (¢f. ibid. page 6).

Article 16. Delimitation of the territorial sea of two adjacent States

The text of article 16 as given in the report (A/CN.4/88) does not,
in this Government’s view, take Belgium’s earlier suggestions
into account.

According to the text of article 16, there are only two possible
ways of drawing the boundary :
(a) By agreement between adjacent States; or,

(b) In the absence of such agreement, by application of the
principle of equidistance from the base lines.

What will happen in a case in which special circumstances justify
a boundary line drawn otherwise than as described in () and the
two parties do not agree on a such boundary line? Is it to be inferred,
particularly in view of what is said in the last paragraph of the
comment on article 16, that in this event the matter will be submitted
to arbitration? If that is the intention, the text does not make it
sufficiently plain.

The text as it now stands fails to indicate clearly whether a State
can ask for the revision of an agreement existing between it and
an adjacent State.

The Belgian Government suggests the following text :

“Article 16

“1l. The boundary of the territorial sea between two adjacent
States is drawn by application of the principle of equidistance
from the base lines from which the width of the territorial sea of
the two countries is measured.

“2. Nevertheless, a boundary drawn by agreement between
two adjacent States shall remain in effect.

“3. In the absence of an agreement and if a boundary drawn
otherwise than as described in paragraph 1 is justified by special
circumstances, the boundary shall be drawn by agreement between
the two adjacent States.”

This leaves unsettled what is meant by the expression“special
circumstances”. Does it mean circumstances in which, owing to
the configuration of the coasts, it would be impossible or difficult
to apply the principle of equidistance? Or would the expression
“special circumstances” also cover the case where a country invokes
historical arguments?

Article 26. Passage of warships

The drafts submitted earlier did not contain the provision which
now appears in paragraph 2 of this article, to wit, that a State
may prohibit passage in the circumstances envisaged in article 20.
The purpose of this addition would seem to be to limit the “excep-
tional circumstances” of which paragraph 1 speaks to those men-
tioned in article 20 with reference to vessels other than warships.
The Belgian Government is inclined rather to associate itself with
the comments which accompanied article 12 of the draft prepared
by the Conference of The Hague, 1930 :

“To state that a coastal State will not forbid the innocent
passage of foreign warships through its territorial sea is but
to recognize existing practice. That practice also, without
laying down any strict and absolute rule, leaves to the State
the power, in exceptional cases, to prohibit the passage of foreign
warships in its territorial sea.”

3. BraziL

Note verbale dated 28 February 1955 from the permanent delegation
of Brazil to the United Nations

[Original : English]

The alternate delegate of Brazil to the United Nations presents
his compliments to the Secretary-General of the United Nations
and with reference to note LEG. 292/9/01 of 31 August 1954,
regarding the provisional articles on the *“Régime of territorial sea”,
has the honour to present the following comments of the Government
of Brazil on chapter 4 of Document A/CN.4/88, “Régime of ter-
ritorial sea”.

2. With regard to article 9 thereof, the Brazilian Government
are of the opinion that the outer limit of roadsteads should be
included in the base line for measuring the width of the territorial
sea instead of having such roadsteads merely included in the terri-
torial sea. It would of course be necessary, in keeping with the above
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suggestion, that States should previously delimit such roadsteads.
Working Paper No. 11, drawn up by the Preparatory Commission
for The Hague Conference for the Codification of International
Law, adopts a similar point of view. In accordance with the Brazi-
fian Government’s suggestion, article 9 would then read as follows :

“Article 9. Roadsteads. Roadsteads which are used for
the loading, unloading and anchoring of vessels and which are
situated wholly or partly outside the outer limit of the territorial
sea shall have their outer limits included in the base line from
which the width of the territorial sea will be measured. The
coastal State must give due publicity to the limits of such road-
steads.”

3. As to article 12, Brazil favouts adding islands to the points
of departure for delimiting the territorial sea, perhaps by inserting
the word “island” before “dry rocks and shoals”., If a rock or
shoal totally or partially situated within the territorial sea can be
taken as a point of departure for delimiting the territorial sea,
it is even more reasonable that an island in the same case be also
taken as a point of departure. This does not involve attributing
to an island in this situation its own territorial sea, but provides
for its inclusion in the base line.

4. The Brazilan Government are in full agreement with the
remaining provisional articles drafted by the International Law
Commission.

4. EcGypr

Transmitted by a letter dated 4 May 1955 from the permanent
delegation of Egypt to the United Nations

[Original : English)

At its third session in 1951, the International Law Commission
decided to initiate work on the topic “Régime of territorial waters”
which was previously selected for codification.

At its sixth session, the Commission, after considering the last
report submitted by M. J. P. A. Frangois, appointed Special Rap-
porteur on this topic, adopted a number of draft articles with com-
ments, and submitted them to the Governments in conformity
with the provisions of its Statute.

Accordingly, the Government of the Republic of Egypt has
carefully studied the above-mentioned draft articles, and by compar-
ing them at the same time with the corresponding articles forming
the Egyptian internal law regarding the same question, considers
that, except for certain details, the principles they contain are in
accordance with both the common international law and the Egyptian
internal law.

However, the Egyptian Government finds it necessary to give
its own point of view on the following articles.

Article 3

This article, which concerns the breadth of the territorial sea,
has been postponed pending the reception of the replies and pro-
posals of Governments concerning this matter.

It appears from the introduction to chapter 1V of the International
Law Commission’s report covering the work of its sixth session,
that the question of the breadth of the territorial sea was the object
of different divergent opinions which were expressed during the
debate at the various sessions of the Commission, and during which
different suggestions were made.

However, the Egyptian Government is particularly in favour
of adopting the suggestion according to which the breadth of the
territorial sea may be fixed by each coastal State in accordance
with its needs; provided that it does not exceed the limit of six
miles, and this for the following reasons :

1. That, as was stressed in the Commission’s report, the breadth
of the territorial sea actually depends on different factors which
vary from case to case.

2. That the three-mile belt of sea adopted by some Governments
may no longer be sufficient for securing the State’s security necessities
especially if it was taken into consideration that the three-mile

limit was originally based on the maximum range of the cannon-
shot from the shore, which is much greater nowadays.

3. That it issuitable, on the other hand, not to allow the extension
of the territorial sea beyond the six-mile limit so as to safeguard
the principle of the freedom of the open sea, over which the inter-
national law forbids the acquisition of sovereignty.

Article 5, paragraph 2

This paragraph declares that the straight base line, mentioned
in paragraph 1, may be drawn between headlands of the coastline
or between any such headland and an island less than five miles
from the coast, or between such islands; while the corresponding
article in the Egyptian internal law allows the drawing of such a
base line if the island is situated at a distance not furthcr than twelve
miles from the coast.

The Egyptian Government, therefore, reserves the right of giving
its final opinion on this paragraph until a definite solution has
been given to both the questions of the breadth of the territorial
sea, and groups of islands.

Article 7. Bays

This article has also been postponed due to its connexion with
the question of the breadth of the territorial sea.

It is generally admitted that the maritime territory of every State
extends to the bays and adjacent parts of the sea enclosed
by headlands belonging to the same State. Nevertheless, it has
been claimed by some jurists that inlets having an entrance more
than ten miles wide cannot be held to be territorial. There is, in
fact, no unanimity of opinion on the question, but it might be
convenient to adopt the solution which was taken by the Institute
of International Law in 1894 in favour of the twelve-mile width,
subject to greater extent of jurisdiction established by long-continued
usage.

Article 26

This article declares the right of foreign warships to innocent
passage through the territorial sea or through the straits used
for international navigation between two parts of the high seas.

The Egyptian Government has no objection on this principle,
but would, nevertheless, be in favour of according each State the
right of putting a certain limitation to the number of warships
belonging to the same foreign country and passing through at the
same time.

5. EL SALvADOR

Letter dated 20 December 1954 from the Ministry of Foreign Affairs
of El Salvador
[Original : Spanish)

1 have pleasure in referring to your communication LEG./292/9/01,
dated 31 August 1954, with which you sent a copy of the report of
the International Law Commission on the work of its sixth session,
held in Paris from 3 June to 28 July 1954, at which the topic “Régime
of the territorial sea” was discussed.

In your note you state that the Commission would like to receive
comments from Governments on the subject of the breadth of the
territorial sea, and you add that it would be appreciated if the Salva-
dorian Government would communicate its comments before
1 February 1955.

1 have pleasure in informing you that this Ministry is now engaged
in studying chapter IV of the Commission’s report, doncerning
the régime of the territorial sea. The Ministry is deeply interested
in the question, for article 7 of the Political Constitution now in
force provides that “the adjacent seas to a distance of two hundred
sea miles from the low water line”, and also the corresponding air
space, subsoil and continental shelf, form part of national territory.

As you will gather, in conformity with the aforementioned con-
stitutional provision, the sovereignty of El Salvador extends to two
hundred sea miles of territorial sea and to the corresponding conti-
pental shelf, and it is wholly unacceptable for this country that in
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any international convention relating to the territorial sea principles
should be adopted which conflict with its legitimate rights. Accord-
ingly, this Ministry is prepared to endorse suggestion 7 (page 13
of the report), which says that the basis of the breadth of the terri-
torial sea should be the area of sea situated over its continental
shelf, subject always to the provisio that the term “continental
shelf” is understood to mean the submarine platform extending
to two hundred sea miles from the coast, reckoned from the low-
water line.

I shall be pleased to amplify these comments in due time.

6. Harmi

Letter dated 22 March 1955 from the Department of State for Foreign
Affairs of Haiti
[Original : French)

The Secretary of State has noted that the Secretary-General
of the United Nations would like to receive the comments of the
Haitian Government on chapter IV of the report [of the International
Law Commission on the work of its sixth session, document A/2693],
containing provisional articles concerning the régime of the territorial
sea.

With a view to enabling the Secretary -General to act as requested
by the International Law Commission, I have pleasure in commu-
nicating to you the following comments on the draft articles in
question.

It should be explained first of all that the Republic of Haiti
has no legislation relating to the territorial sea. In practice, the

Government of Haiti has adopted the distance of six sea miles as
the breadth of the Haitian territorial sea, and has so notified a

number of Governments, including those of the United States of
America and Italy, which had requested information concerning
the limits of the territorial sea.

This breadth of six sea miles, measured from the low-water mark
as base line, seems indeed to be the most suitable for Haiti.

Draft article 12 lays down a rule according to which drying rocks
and shoals may be taken as points of departure for delimiting the
territorial sea.

This Department considers that this provision should be deleted,
as it might lead to an excessive extension of the territorial sea;
it is, in any case, incompatible with the provisions of the last para-
graph of draft article 5.

Under draft article 26 warships are to have the right of passage
through the territorial sea without previous authorization or noti-
fication.

This Department considers that, in conformity with the most
generally accepted international practice, foreign warships should
not have the right of passage through the territorial sea except
with the consent of the coastal State, to which the ship concerned
must address a request.

Clearly, by reason of their special characteristics, it is desirable
that the coastal State should be able at all times to control or even
to prohibit the passage of warships.

This Department reserves the right to submit, if the occasion
arises and at the appropriate time, any other comments it may
consider necessary.

7. ICELAND

Note verbale dated 26 March 1955 from the Ministry of Foreign
Affairs of Iceland
[Original : English]

The Government of Iceland has studied the provisional articles
concerning the regime of the territorial sea drafted by the Inter-
national Law Commission [at its sixth session, document A/2693]
and has the honour to submit the following comments:

1. Preliminary remarks

The Government of Iceland has already stated its views regard-
ing certain aspects of coastal jurisdiction in an earlier communi-
cation. That communication is reproduced in the report of the

International Law Commission covering the work of its fifth session
(General Assembly, Official Records, Eighth Session, Supplement
No. 9, document A/2456, pp. 52-58).

2. Base-lines

Articles 4 and S of the provisional articles must be read together.
The principle should be that the judgment of the International
Court of Justice in the Anglo-Norwegian Fisheries case?® must be
followed. Indeed, there is no reason why the judgment of the
Court should not be fully respected.

According to the judgment it is necessary to distinguish between
two categories (types) of coasts and two different régimes which
are applicable to them. On the one hand there is the coast which
is “not too broken”. On the other there is the coast which is “deeply
indented and cut into” or “is bordered by an archipelago”. The
second category is not at all an exception to the former. The two
types of coasts are juridically on the same level. For the first,
the rules laid down in article 4 are applicable, but for the second
“the base-line becomes independent of the low-water mark, and
can only be determined by means of a geometric construction”
(pp. 128-129 of the judgment). Consequently, the drafting of articles
4 and 5 has to be changed. In article 4 it is necessary to delete
the words “Subject to the provisions of article 5” and in paragraph !
of article 5 the words “As an exception” should be deleted.

Paragraph 1 of article 5 states that the régime in question should
be justified by historical or geographical reasons. Economic and
other reasons seem to be ignored or excluded. This is not in confor-
mity with the judgment of the Court which clearly states that
economic reasons can—and must—also be taken into account
(p- 133). The Icelandic Government firmly believes that the economic
factor may be important for determining the link existing
between a sea area and the land domain. There is another point
which does not appear in the draft but which was also recognized
by the Court, i.e., that “a State must be allowed the latitude neces-
sary in order to be able to adapt its delimitation to practical needs
and local requirements” (p. 133 of the judgment).

Of course, this latitude is limited by two principles of international
law : First, the drawing of base-lines “must not depart to any
appreciable extent from the general direction of the coast” (p. 133).
Second, “the sea areas lying within the base-lines” must be “suffi-
ciently closely linked to the land domain to be subject to the régime
of internal waters” (p. 133). Each of these principles is very impor-
tant and should be clearly laid down in the proposed convention.
According to the judgment, the connexion between the sea area in
question and the land domain must be clear from the factual situation
(geographical, economic, etc.). But the adaptation of these prin-
ciples to concrete situations clearly requires the possibility of
appreciation, and it is important to state explicitly that this power
of appreciation rests with the coastal State.

Paragraph 2 of article 5 is quite incompatible with the judgment
of the Court. The limitations used in the paragraph regarding
the maximum length of straight base-lines, the distance of base-
lines from the coast and the use of drying rocks and shoals have no
foundation whatsoever in the judgment. Indeed, the adoption
of the paragraph in its present form would be tantamount to asserting
that the judgment of the Court was wrong and that many of the
base-lines approved by the Court should be considered to be contrary
to international law. When considering the Norwegian system
the Court said, inter alia, the following :

“The 1869 Statement of Reasons brings out all the elements
which go to make up what the Norwegian Government describes
as its traditional system of delimitation : base-points provided
by the islands or islets farthest from the mainland, the use of
straight lines joining up these points, the lack of any maximum
length for such lines.” (p. 135)

These were the characteristics of the system which was approved
by the Court.

The experts who were consulted in connexion with the drafting
of paragraph 2 of article 5 were experts in geography and not in

9 International Court of Justice Reports, 1951, pages 116 et seq.
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international law and were, moreover, drawn almost entirely from
countries in western Europe who have been in favour of the most
limited extent of coastal jurisdiction. The paragraph is absolutcly
unacceptable to the Icelandic Government and should, in its view,
be deleted.

3. Bays

In the opinion of the Icelandic Government the question of
bays does not call for special rules in the case of coastlines which
are indented. The drawing of base-lines in that case would be
governed by the general principle laid down in paragraph 1 of
article 5 (revised). 1t would perhaps be necessary to provide for a
rule applicable to bays in the case of a coast belonging to the other
category (covered by article 4). The Icelandic Government has
no special proposal to make on that point but it seems that the solu-
tion of the question should be inspired by the same considerations
as those expounded in the comments above concerning article 5.

4. Groups of islands

Same observations as for the bays. If a certain group of islands
is sufficiently close to the coast so as to be covered by the general
criteria formulated by the International Court of Justice the group
would be covered by the general base-lines system applicable
to the coast. If not, the group would have an independent base-
lines system in conformity with the same principles.

5. Breadth of the territorial sea

The traditional régime of the sea is characterized by a sort of
compromisc between the jurisdiction of the coastal State in waters
adjacent to its coast and the freedom of the seas beyond that area.
The former is juridically on the same level as the latter, It would be
a mistake to consider it as an exception to a principle. The difficulty
has always been and still remains to decide where the line of sepa-
ration should be drawn.

The practice of States seems to be incompatible with the acceptance
of a general rule fixing the extent of the territorial sea with precision.
A group of States would favour a general convention based on the
system of the three-mile limit. The conclusion of such a convention
would imply that the many States which are opposed to that limit
would give up their opposition. That, of course, is thoroughly
unrealistic.

In its judgment in the Fisheries Case the Court stated the follow-
ing in connexion with the United Kingdom Government’s assertion
that the so-called ten-mile rule in bays should be regarded as a rule
of international law :

“In these circumstances the Court deems it necessary to point
out that although the ten-mile rule has been adopted by certain
States both in their national law and in their treaties and conven-
tions, and although certain arbitral decisions have applied it
as between these States, other States have adopted a different
limit. Consequently, the ten-mile rule has not acquired the autho-
rity of a general rule of international law,” (p. 131)

It seems clear that the same reasoning applies with equal force to
the assertion that the three-mile limit for the extent of the territorial
sea should be regarded as a rule of international law.

As indicated by the rapporteur of the International Law Commis-
sion the practice of States varies greatly, and in the different reports
of the rapporteur different limits are proposed varying from three
miles to twelve miles. Tn the report of the International Law Com-
mision it is stated that on this question twelve different suggestions
were made during the debates of the Commission [A/2693, para-
graph 68].

A uniform system would be possible only if very extensive limits
were to be adopted. It would not mean that all States would agree
to the three-mile limit. On the contrary, the States who are in
favour of that limit would have to be prepared to accept a much
more extensive one. In the absence of that attitude it seems that
the only practicable solution would be to accept the principle of
regional or local systems which is in conformity with the facts of

the present practice. The Government of Iceland is prepared to
examine any reasonable proposition of that nature.

The question of the breadth of the territorial sea is, of course,
closely linked with that of the contiguous zones and cannot be
dealt with in an isolated manner. The basis for coastal jurisdiction
is that certain interests of States in their coastal areas are recognized.
One of these interests would be exclusive jurisdiction over fisheries
in the coastal area. If a contiguous zone is used for that purposc
the necessity, for example, as far as Iceland is concerned, for a wide
territorial sea would appear in quite a different light from the
situation where no such contiguous zone was provided. The reasons
for this attitude are found in the earlier statement by the Icelandic
Government, referred to under 1 above as follows :

“2. The views of the Icelandic Government with regard
to fisheries jurisdiction can be described on the basis of its own
experience, as follows:

“Investigations in Iceland have quite clearly shown that the
country rests on a platform or continental shelf whose outlines
follow those of the coast itself (see provisional map, p. 54)2!
whereupon the depths of the real high seas follow. On this
platform invaluable fishing banks and spawning grounds are found
upon whose preservation the survival of the Icelandic people
depends. The country itself is barren and almost all necessities
have to be imported and financed through the export of fisheries
products. It can truly be said that the coastal fishing grounds
are the condition sine qua non of the Icelandic people for they
make the country habitable. The Icelandic Government considers
itself entitled and indeed bound to take all necessary steps on
a unilateral basis to preserve these resources and is doing so as
shown by the attached documents. It considers that it is unreal-
istic that foreigners can be prevented from pumping oil from
the continental shelf but that they cannot in the same manner
be prevented from destroying other resources which are based on
the same sea-bed.

“3. The Government of Iceland does not maintain that
the same rule should necessarily apply in all countries. It feels
rather that each case should be studied separately and that the
coastal State could, within a reasonable distance from its coasts,
determine the necessary measures for the protection of its coastal
fisheries in view of economic, geographic, biological and other
relevant considerations.”

6. Freedom of navigation

It is the opinion of the Icelandic Government that the problem
of freedom of navigation should be considered separately and that
the principles thereof are compatible with the above counsiderations.
An illustration of this may be found in President Truman’s “Pro-
clamation with respect to Coastal Fisheries in certain areas of the
High Seas, dated September 28, 1945” (American Journal of Inter-
national Law, Vol. 40, 1946, Official Documents, p. 46) where it is
stated as follows:

“The character as high seas of the areas in which such conser-
vation zones are established and the right to their free and unim-
peded navigation are in no way thus affected.”

8. InDIA

Transmitted by a letter dated 20 May 1955 from the Ministry
of External Affairs of India
{Original : English)
Article 1
At the end of sub-paragraph 2 of article 1, add the following
proviso :

“Provided that nothing in these articles shall affect the rights
and obligations of States existing by reason of any special relation-
ship or custom or arising out of the provisions of any treaty
or convention.”

21 Sce Offictal Records of the General Assembly, Eighth Session, Supplement No. 9,
AJ2456, p. 54.
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Article 3

“The maximum breadth of the territorial sea may be fixed
at twelve miles and within this limit each country, whatever
may be the geographical configuration of its coastline, should
have freedom to fix a practical limit,”

Article 4

The Government of India agree to the provisions of article 4
subject to clear stipulations being made in article 7 that “bays
should be considered internal waters and that the base line for
measuring territorial waters should be drawn from the mouths
of bays/gulfs”.

Article 5

In sub-paragraph 1 of article 5 delete the words “for historical
reasons or” occurring in lines 1-2,

Articles 7, 11 and 14

The Government of India are interested in these articles and
would like to be consulted at the proper time.

Article 9

After the first sentence ending “in the territorial sea”, add the
following sentence:

“The base line should be drawn outside the roadsteads which
should be included in internal waters.”

Article 15

Substitute the following for the existing article 15:

“When the territorial sea of two States, the coasts of which
are opposite each other, overlap, then in the absence of agreement
of those States, the median line should be so drawn every point
of which is equidistant from the outer limit of the width of the
territorial sea of each country.”

Article 18

(i) At the end of the existing sentence add :

“except in times of war or emergency declared by the coastal
State.”

(ii) Add the following as sub-paragraph 2 to article 18:

“Each State reserves the right for reasons of safety of navigation
to require ships to follow prescribed routes.”

Article 20

(i) After the words “to protect” in line § of subparagraph 1,
add the words “e.g., conservation of resources”.

(i) In sub-paragraph 2, delete the words “on the grounds that
that is necessary for the maintenance of public order and security”
in lines 3-5 and substitute the following :

“for the security of the State and the maintenance of public
order”,

9, Mexicod

Transmitted by a note verbale dated 27 July 1955 from the permanent
delegation of Mexico to the United Nations

[Original : Spanish)

1. The Mexican Government notes that in chapter I (articles
concerning the juridical status of the territorial sea, its superjacent
airspace and its bed and subsoil), the Commission makes no mention
of security considerations or of the conservation and utilization
of the resources of the belt of sea adjacent to the coast; yet these
are the essential premises of any attempt to determine the meaning
and scope of the sovereign rights of a coastal State and, consequently,
the breadth of the territorial sea. This omission leaves the concept
of the territorial sea bereft of all substance, and makes it impossible
to determine its breadth on the basis of any recognized juridical
criteria. The Mexican Government considers, therefore, that, as

12 The observations of the Government of Mexico were received after the end of
the seventh session of the International Law Commission.

general as it is at present while the wording remains, articles 1 and 2
of the Commission’s draft are not conducive to any juridical deter-
mination of the breadth of the territorial sea. In this connexion,
is should be stressed that, in its draft articles on the continental
shelf, the Commission unambiguously described (in draft article 2)
the specific nature of a State’s sovereign rights over the continental
shelf and mentioned the purposes for which that sovereignty is
exercisable,

2. Secondly, it is not possible to draft all the provisions of
chapter 1T unless the breadth of the territorial sea has first been
determined. For example, articles 5 and 6 (dealing with “straight
base lines” and the “outer limit of the territorial sea”) would have
to be heavily amended if dimensions in excess of those which the
Commission perhaps had in mind when drafting these articles
were accepted for the purpose of the deflimitation of the breadth
of the territorial sea. The Mexican Government considers that
so long as the breadth of the territorial sea is not determined (article
3 of the Commission’s draft), the provisions of chapter Il cannot be
drafted.

3. Similarly chapter II1, entitled “Rights of passage”, depends
on the definition of the breadth of the territorial sea, for all the sug-
gested provisions may vary according to this fundamental rule.
This is especially true in the case of the proposed provisions of
article 21, under which foreign vessels exercising the right of passage
must comply with the laws of the coastal State, in particular as regards
such matters as fishing, hunting and analogous rights. It is also
noteworthy that, in dealing with the related problem of the conti-
nental shelf, the Commission (rejecting the argument upheld by
many States that the continental shelf and its superjacent airspace
are contained in the territorial sea) included the question of the
shelf under the topic “Régime of the high seas”. Actually, it would
have seemed more logical if the problem of the continental shelf
had been included in the chapter on the régime of the territorial
sea, in the same manner as the “Rights of passage”.

To sum up, the Mexican Government considers that the provisional
articles 1 and 2 rule out a definition of the breadth of the territorial
sea that would be based on juridical principles; secondly, it consid-
ers that a number of articles in chapters I1 and IIT should be revised
in the light of whatever may be the final version of article 3, for they
are directly dependent on the terms of that article.

4, The Mexican Government holds that a valid and sound
criterion regarding the problem of the breadth of the territorial
sea which will yield a satisfactory solution of that problem cannot
be adopted unless the historical development of the question has
first been taken into consideration.

A historical survey shows us that the notion of the territorial
sea originated on the continent of Europe, in consequence of the
fall of the Roman Empire, when it became absolutely necessary for
coastal States to protect their rights and interests and to meet certain
emergencies. In the Mediterranean countries, the problem was de-
fence against piracy, while the Nordic countries were also concerned
with the exploitation of fisheries reserved for the use of nationals
of the riparian States. An additional factor was the growing need
for preventive measures against contagious diseases carried by
vessels coming from the East. In order to meet those needs, the
rulers of States issued orders to safeguard fishing rights and to
protect shipping against piracy.

As time passed, those initjal notions were confirmed and developed
and received the unanimous approval of States. It was thusrecognized
that every State was entitled to a certain belt of the sea adjacent
to its coast, for reasons of security and for the purpose of the
exercise of other rights vested in the State. Nevertheless, despite
this general agreement on the principle that a territorial sea existed,
some differences arose regarding two subsidiary aspects of the
question : the nature of the coastal State’s rights in that sea and
the breadth of the reserved belt.

5. As regards the nature of these rights, despite differences of
opinion, most States soon tended to agree on the principle that
the territorial sea constituted an integral part of the territory of the
coastal State and was consequently under its territorial sovereignty,
subject to no restrictions other than the right of other States to
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freedom of navigation or innocent passage, as natural consequences
of their freedom to ply the high seas.

6. By contrast, on the question of the breadth of the territorial
sea, opinion was seriously divided. Several tests, all equally arbitrary,
were advocated for determining the distance, but the juridical
aspects of the problem were always disregarded. Those tests included
the “median line”, the range of vision, the distance covered by a
ship in two days and various distances measured in miles.

It is interesting to note that, even at so early a stage, Fra Paolo
Sarpi, in his Del Dominio del Mare Adriatico, advanced the theory
that the breadth of the territorial sea should correspond to the needs
of the coastal State, provided that the result was not detrimental
to other States.

Other authors reached the conclusion that, in view of the prevail-
ing uncertainty, the breadth of the territorial sea should be deter-
mined by reference to the custom observed in each country,

Those differences of opinion disappeared for a while after the
beginning of the eighteenth century, when Bynkershoek, in 1703
and 1737, advanced his famous principle: ibi finitur terrae dominium
ubi finitur armorum vis; the breadth of the territorial sea was conse-
quently determined by the range of a cannon. The fundamental
concepts underlying that principle were, first, the right of every
State to self-defence, and, secondly, the fact that armed force was
the best guarantee of possession, which, if accompanied by an inten-
tion to retain, constituted the basis of ownership.

This principle reflected the historical development of the concept
of the territorial sea and legal thought at the time. In the first place,
it confirmed the raison d’étre of the territorial sea, in that the coastal
State enjoyed exclusive dominion over a belt of sea adjacent to its
coast in order to organize defence and security measures, Secondly,
the principle indicated that the right of the riparian State extended
as far as that right could be supported by force; and finally, it
showed that, whereas the high seas were the common domain
of all peoples because incapable of being occupied by any single
State, and since occupation was the basis of the right of ownership,
the territorial sea fell outside that common domain because capable
of being occupied by the coastal State, in so far as it came within
the range of that State’s weapons, such occupation being the basis
of ownership by that State.

Subsequently, in 1782, Galiani defined the range of cannon as
a distance of three miles and so removed, for some time, the uncer-
tainty then prevailing. The three-mile limit was generally accepted,
and that acceptance gave rise to the contention that such a limit had
become part of customary international law.

Nevertheless, later developments, and especially the results of
the first Conference on the Codification of International Law,
held at The Hague in 1930, led to a different conclusion. It became
clear that although a number of States, representing approximately
80 per cent of the world’s shipping tonnage, favoured the three-
mile limit, many other States held contrary views. Their contention
was that it was not possible to affirm that a rule of international
law could derive from the mere will of a certain number of States
and become binding on other States which were opposed to its
application.

7. Furthermore, it should not be forgotten that the so-called
three-mile rule is not actually a rule but a direct consequence of the
principle advanced by Bynkershoek. That principle was doubtless
of importance in its time, and differed from the other formulas
then in vogue in that it had a juridical basis adapted to contemporary
thought. It is impossible, however, to regard that principle as
valid today, since the notion of security on which it was founded
has undergone a radical metamorphosis by reason of technical
developments in the manufacture of weapons, which now have a
range so vastly different that the principle is no longer applicable.
Moreover, it should be borne in mind that in modern juridical
thought the existence and scope of a right are not contingent on
the extent to which such a right can be exercised by means of force;
nor is occupation the sole basis, or even a necessary condition, of
a State’s dominion over its territory. Consequently, as Bynker-
shoek’s principle now has no practical value, it is wrong to affirm

the binding force of the three-mile rule, which can only be regarded
as an extension of that principle.

It is equally impossible to contend that the three-mile limit is
binding as a rule of customary international law. If we adopt the
standpoint of the positivist school, we have to say that such a
rule can only be binding on those States which accept it. If we
follow the principles of the other schools, we must argue that
a custom can only be transformed into a rule of law if its basis and
purport are both of a juridical nature, which means that it must
derive from the idea of justice and cary sufficient persuasive force
to convince States of its binding character. As the three-mile
limit and Bynkershoek’s parent principle lack these characteristics
in the modern age, it cannot be validly argued that the three-mile
limit is a binding rule of international law for those States which
do not accept it.

Nor does conventional law contain any other principle that has
won universal approval. Consequently, the inevitable conclusion
at the present time is that positive international law does not contain
a rule that determines the breadth of the territorial sea.

8. Let us return to the basic idea underlying the notion of the
territorial sea, the idea that, in order to be able to exercise certain
of its rights, the State must possess a maritime coastal belt subject
to its exclusive dominion. In the course of time, these rights evolved,
the importance of some being altered, others being superseded by
new rights; but this evolution has not affected the essence of the
basic idea, which still remains the foundation, justification and
raison d’étre of the territorial sea. Thus, the original idea of pro-
tection against piracy developed, as described above, into the notion
of defence and security against aggression by other States, the specific
notion that Bynkershoek had in mind. The next stage came when
the idea of the neutrality of the territorial sea, for the purposes of
naval warfare, took hold. This brought in its train the need for
supervision and control for fiscal or customs purposes, for the pre-
vention of smuggling, and for measures to protect public health
—in short, all that is comprised in the expression “policing of the
sea™.

A number of factors, including the considerable increase in the
speed of ships, demonstrated to the States opposing a breadth
of more than three miles that the three-mile limit was not enough to
satisfy the requirements of the coastal States, with the consequence
that the idea of the contiguous zone gained ground; but this idea
merely confirms the inefficacy, in fact and in law, of the three-mile
rule.

The outstanding development in recent years has been the pre-
ponderance of economic interests as compared with the other needs
which have to be satisfied. Owing to technical advances in the
manufacture of armaments, security is now a secondary preoccu-
pation and questions relating to the exploitation of marine resources
are uppermost—fisheries, and the continental shelf which has
recently received much attention and which has come to be regarded
as being within the exclusive dominion of the coastal State, the
latter being consequently held entitled to conserve, develop and
exploit the resources of the shelf.

9. So far as the continental shelf is concerned, it has been agreed,
as a general proposition, that the sea-bed and the subsoil of the sea
are not res nullius; that there is a physical continuity between the
submerged territory and the land, which form a unity; that the
sea-bed and the subsoil of the sea being an extension of the land
domain, the resources thereof belong ipso facto to the coastal
State; and that, consequently, there are sufficient grounds for
supporting the State’s sovereign rights over the continental shelf.

As against this agreement, the opinions of States differ regarding
the status of the waters covering the shelf. While some States
admit that these waters are subject to the sovereignty of the coastal
State, others dispute the claim.

10. The Government of Mexico is of the opinion that the waters
covering the continental shelf form a single physical and legal
entity with, and should be subject to the same rules as, the submerged
territory. 1If, therefore, the submerged territory forms an integral
part of the land domain and hence is subject to the sovereignty
of the coastal State, then the waters covering the same are like-
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wise subject to its sovereignty. The Government of Mexico holds
this opinion because it considers the continental shelf to be simply
the object of one more of the rights vested in the coastal State
by reason of the concept of the territorial sea, rights which constitute
the raison d’étre of that concept and of which exclusive fishing
rights and the right to police the sea are typical examples. Further-
more, if it is accepted as a premise that the submerged territory is
just as much part of the territory of the State as ferra firma, then
the former is governed by the unchallenged principles which govern
the latter and under which the State exercises sovereignty not only
over the soil and subsoil, but also over the whole of the territory’s
superjacent fluid element, that is to say, the water and the airspace.

11, If, then, it is admitted that the foundation of the principle
of the territorial sea is its necessity for the exercise of certain rights
vested in the coastal State, and that the passing of time has not
impaired the validity of that principle, it cannot be doubted that
the legal idea which should govern and provide the rational basis
of the rule relating to the breadth of the territorial sea is that the
territorial sea should extend so far as is necessary and sufficient
for the purpose of the satisfaction of the needs of the coastal State
which derive from the exercise of the rights vested in that State. Any
other notion is a departure from the principles which constitute
the basis and justification of the institution of the territorial sea,
affects its intrinsic quality, and prejudices and diminishes the exercise
of the coastal State’s rights.

Accordingly, and since, at the present time, the needs of States
and their corresponding rights consist mainly of interests in the
continental shelf, exclusive fishing rights, the policing of the sea,
and security generally, it may be categorically stated that the terri-
torial sea should extend so far as is necessary and sufficient for the
purpose of the satisfaction of these specific needs.

12. The Government of Mexico is of the opinion that the actual
determination of the breadth of the territorial sea, in the light of
the principle enunciated above, is not a legal, but a technical problem.
Thus, where the continental shelf is wide enough sufficiently to
ensure the satisfaction of the other interests described, the outer
limits of the territorial sea will be fixed by technical processes to
coincide with the limits of the shelf; while in those areas where the
shelf is too narrow to ensure the satisfaction of those interests,
the breadth of the territorial sea will have to be determined by tech-
nical processes in such a way as to make it wide enough to satisfy
the rights of exclusive fishing, policing of the sea and security.

13. On the other hand, the Government of Mexico recognizes
that all States have a common interest in the conservation, develop-
ment and rational exploitation of the resources of the sea, both
on the high seas and in the territorial seaj and it considers, therefore,
that it is necessary and desirable to conclude agreements which
will promote scientific research and the introduction of methods
of exploitation that will protect that common interest.

14. In the absence of a rule of international law determining
the breadth of the territorial sea, the Government of Mexico has
been faced with the immediate and unavoidable necessity of fixing
the breadth of the territorial sea at nine nautical miles, and has
embodied this decision in its municipal legislation, This decision,
which in the absence of an international rule, was dictated solely
by the practical necessities of the moment, must not be construed
as anything other than a minimum claim to be maintained until,
with the development of international law, a rule is promulgated
which is binding on all States and which provides a legal and complete
solution of the problem. The Government of Mexico therefore
advocates the adoption of this rule as being in conformity with
the general considerations herein expressed.

10. NETHERLANDS
Note verbale dated 21 March 1955 from the permanent delegation
of the Netherlands to the United Nations
[Original : English)
The permanent representative of the Netherlands to the United

Nations presents his compliments to the Secretary-General of the
United Nations and with reference to the latter’s note dated 21 Aug-

ust 1954 (LEG./292/9/01) has the honour to submit the following
comments of the Netherlands Government concerning the draft
articles on the régime of the territorial sea contained in the report
of the International Law Commission, 1954.

1. General remarks on the breadth of the territorial sea and its base-line

Netherlands laws and regulations on the matter are based on the
principle of a three-mile limit to the territorial sea and on a method
of delimitation from the low-water line and through bays as recorded,
inter alia, in the report C.230.M.117.1930.V, of the League of
Nations Codification Conference 1930. No extension of the breadth
of the territorial sea beyond the three-mile limit has received an
unquestioned acceptance as being allowed by the rules of international
law.

The freedom of the seas is a universal and fundamental rule;
derogations from this rule, such as the sovereignty of the coastal
State over territorial waters, could only result from another generally
accepted rule.

As has been rightly pointed out in the United States and the
United Kingdom comments on the draft articles now under review,
no such rule exists beyond the principle that three miles is the breadth
of the territorial sea.

The Netherlands Government have noted with concern that the
International Law Commission has not been able to reach agreement
on the problem of formulating a rule concerning the breadth of the
territorial sea.

Obviously “the basic principle of the free availability of the seas
for the common use of all mankind” does not g priori exclude the
taking into account of the legitimate needs of coastal States with
regard to the exploitation of the sea-soil, the conservation of fish
resources, the control of customs, fiscal and sanitary regulations
and other subjects.

In order to satisfy these special needs, the Commission made
several proposals in respect of the continental shelf, the fisheries,
the “contiguous zone”, etc., which in the opinion of the Netherlands
Government may pave the way to a codification of the régime of
the high seas, providing satisfactory solutions to the problems indi-
cated and affording an acceptable balance of all interests concerned.

1t would seem to the Netherlands Government that this approach
is more in line with the concepts of international law than the
extension of the territorial belt under the sovereignty of the coastal
State.

The Netherlands Government deplore the unilateral delimitation
by various nations of the extent of their territorial waters in disregard
of the existing rules of international law and of the interests common
to all nations.

The problem of striking a balance between the special interests
of coastal States and the general interest of all seafaring peoples
is one that concerns all nations. A general, universally acceptable
agreement should be arrived at, which would be the only means to
put an end to present unilateral practices.

No effort should be spared to arrive at such a solution and the
Netherlands Government would therefore welcome further efforts
of the International Law Commission to create order in the present
rather chaotic situation by formulating proposals acceptable to all
nations.

If in the course of these efforts the Commission might think fit
to include in its proposals the extension of certain particular rights
of coastal States to a small area beyond the three-mile limit, the
Netherlands Government would be prepared to examine such
proposal, provided that discrimination against foreign subjects
and foreign shipping is expressly excluded and that the exercise
of these rights is supervised by some machinery of obligatory
international jurisdiction.

M. Comments on the draft articles

The Netherlands Government are grateful to the International
Law Comimission for its efforts to bring more precision and clearness
to the different rules governing the régime of the territorial sea.
Basing itself on the work achieved in 1930 and making good use
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of the report of a team of experts consulted by the Special Rappor-
teur, Professor Frangois, the Commission is now carrying the
problems much nearer to a precise codification acceptable to all
nations concerned.

Only a few draft articles appear to call for comment:

Article 2

This article should be more closely linked to article 1, thereby
indicating that the qualification laid down in paragraph 2 of article 1
also applies to article 2.

Article 5

For the same general reasons as indicated under I above, the
Netherlands Government could only accept the proposed use of
“gtraight base-lines” if it is clearly understood that the governing
clause of the rule proposed in article 5 is embodied in the quali-
fication : “As an exception”.

Article 9

The meaning of this article would be more clearly expressed if
the words “which are situated wholly or partly outside the outer
limit of the territorial sea” were amended to read: “which would
otherwise be situated wholly or partly . . . >,

Article 12

For the same purpose it is suggested to amend the first part
of this article to read: “Drying rocks and drying shoals which would
otherwise be wholly or partly . . . .

Articles 15 and 16

The third paragraph of the draft, proposed by the Special Rap-
porteur and accepted by a great majority of the Commission (vide
A/CN.4/77), has not been printed in the Commission’s report.
1t seems appropriate to restore it in the final draft.

(The paragraph reads : “The line shall be marked on the largest-
scale charts available which are officially recognized.”)

Article 17

It does not seem a good solution to the problem of defining the
rights of “innocent passage”, belonging to other nations by quali-
fying their definition by a reference to “such other . . . interests
[of the coastal State] as the territorial sea is intended to protect™.
This wording leaves too much to the uncontrolled judgment of the
coastal State of its undefined “interests” to ensure an even balance
with the interests which the right of innocent passage is meant to
serve. The following wording for paragraph 2 of article 17 is
therefore suggested:

“Passage is innocent as long as the vessel uses the territorial
sea without committing any act contrary to the laws and provisions
enacted by the coastal State in conformity with these regulations
and with other rules of international law.”

This entails some modifications in articles 18 and 20,

Article 18

The modification suggested for article 17, if accepted, would
make superfluous the first seven words of this article.

Article 19

This article appears to be somewhat narrowly conceived. It
should be broadened to include a provision on the general duty of
coastal States themselves to respect the principle of freedom of
passage. It would furthermore be useful to define more clearly
the scope of the article in such a way as to exclude any interpretation
implying a specific responsibility of coastal States for the presence
of obstacles, not of their own making, in their territorial waters.

Article 20

For reasons indicated in article 17, paragraph 2, above, it is
suggested to replace the words “such other of its interests as the
territorial sea is intended to protect” by: “such other of its interests
as it is authorized to protect under these regulations and other rules
of international law”.

Moreover, a third paragraph, parallel to the fourth paragraph
of article 26, scems appropriate—e.g.:
“There must be no interference with the passage of foreign
vessels through straits used for international navigation between
two parts of the high seas.”

Article 21

Though presumably the enumeration is not exhaustive (vide
the words “in particular”), it is suggested to add under (e¢): “any
hydrographical survey”.

Article 24

As the same subject-matter has been taken up in the Brussels
Convention of 10 May 1952, relating to the arrest of sea-going
ships, it seems advisable to reconcile both systems.

The words “in the inland waters of the State or” seem not in
place in a draft convention on the territorial sea. (These words
are, rightly, not used in article 23, paragraph 2.)

Article 27

It is suggested that the provisions of article 21 should also apply
to warships.

In general it is suggested to re-word the various titles and definitions
concerning the right of innocent passage, as there appears to be some
incongruity between, for exemple, “the right of passage™ in the title of
article 17, “rights of innocent passage” in that of article 18, which
article, in its turn, mentions “the right of innocent passage” as against
“the right of passage” in article 21. Moreover, “Meaning of the
right of passage” seems a misnomer for the title of article 17 which
only defines “passage”, the “right” being defined in articles 18 ff.

1

A final remark may be allowed concerning disputes arising from
the interpretation of the articles. As has been pointed out above
in relation with article 17—but the same remark applies to many
other provisions of the draft—the various and often conflicting rights
of coastal States and other users of the seas could only be formulated
in general terms or by reference to customary rules ofinternational law.

It would therefore seem essential to provide for a general obliga-
tion to submit any dispute on questions arising from the exercise
of alleged rights under these articles on the territorial sea, to arbi-
tration and other means of peaceful settlement.

11. Norway

Transmitted by a note verbale dated 2 May 1955 from the permanent
delegation of Norway to the United Nations

[Original : English]

The Norwegian Government would like to express its appreciation
of the very thorough and useful study which has been made by the
International Law Commission of the difficult and controversial
topic of the régime of the territorial sea.

The Norwegian authorities concerned have studied the draft
articles and comments with great interest and profit. They do not,
however, find it possible to accept all the proposed rules.

In their opinion it is necessary to maintain as a guiding principle
that, if general agreement is to be reached in regard to rules govern-
ing the delimitation of the territorial sea, these rules will have to
be so drafted that they do not curtail the territorial rights which
are already possessed by the interested States by virtue of general
recognition by other States, prescriptive title or otherwise in accor-
dance with the obtaining rules of international law. The objective
must be be to create clarity and certainty where there has been doubt
and disagreement, not to confuse the legal situation in fields where
it is now clear and incontrovertible.

Similar considerations would seem to militate against any depar-
ture from rules and principles which have been sanctioned by inter-
national judicial precedents.

In the light of these general considerations, the Norwegian Govern-
ment would like to submit the following specific comments relating
to some of the most important points at issue.
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1. The Norwegian Government has not as yet adopted any
precise and definite position in regard to the question of the breadth
of the territorial sea which is discussed at some length in paragraphs
68-70 of the Commission’s report. The guiding principles sketched
in the introductory paragraphs above should have made it reason-
ably clear, however, that the Norwegian Government would con-
sider it futile to seek general agreement to a uniform breadth of
the territorial sea which would deprive any country of territorial
sea over which, at present, it enjoys uncontested jurisdiction. The
Norwegian Government, for its part, would find it impossible to
accept a uniform breadth of less than four miles.

As for the various breadths mentioned in paragraph 68 (1) of
the Commission’s report, the Norwegian Government considers
it unlikely that general acceptance would be obtainable for a uniform
breadth of as much as twelve miles.

2. The International Law Commission has provisionally left
article 3, headed : “Breadth of the territorial sea”, without content.
This lacuna makes it extremely difficult to appreciate other related
articles of the draft. Article 13, for instance, would certainly have
to be redrafted if general agreement to a uniform breadth of the
territorial sea should prove unobtainable.

There is also a close connexion between the problem relating to
the breadth of the territorial sea and those relating to the contiguous
zones and the continental shelf. For this reason it hardly seems
possible to dispose finally of any one of these subjects as long as it is
treated separately and without consideration of the solutions pro-
posed for the others.

3. Inso far as article 4 provides that the breadth of the territorial
sea is to be measured from low-water marks, as opposed to high-
water marks, it is in accordance with accepted rules of international
law. The second paragraph of the article, however, is an innovation
and constitutes no improvement on or simplification of the existing
rules of international law.

4, In its comments to article 5, the International Law Commis-
sion states that it interprets the judgment in the Fisheries case
between Norway and the United Kingdom as expressing the law in
force and that, accordingly, it has taken this judgment as the basis
in drafting the article. In view of its opinion to the effect that the
rules recommended by the experts who met at The Hague in 1953
“add certain desirable particulars to the general method advised
by the Court” it has nevertheless “endorsed the experts’ recommen-
dations in a slightly modified form”. The Commission considers
these “additions” to represent a progressive development of inter-
national law.

The Norwegian Government would have found it easier to form
an opinion about article 5 if the International Law Commission
had specified the parts of the article which are intended to fall
within the category of existing law and those which fall within the
category of progressive development of the law. The two kinds
of proposals must of course be judged by entirely different criteria.
And it would seem natural to require very strong reasons in support
of any departure from the existing law. No such reasons are given
in support of the rules in article 5, paragraph 2, which on all points
seem to constitute innovations unwarranted by the practice of
States.

In its judgment in the Anglo-Norwegian Fisheries case, the Inter-
national Court of Justice stated specifically in regard to the conten-
tion that the maximum permissible length of a straight base line
was ten miles, that “the ten-mile rule has not acquired the autho-
rity of a general rule of international law” and it refused to invalidate
a number of straight base lines which by far exceeded ten miles
in length, and had long stretches which were more than five miles
removed from the coast.

The Court further stated:

“The attempts that have been made to subject groups of islands
or coastal archipelagoes to conditions analogous to the limitations
concerning bays (distance between the islands not exceeding
twice the breadth of the territorial waters, or ten or twelve sea
miles), have not got beyond the stage of proposals.”

In the same judgment the Court also approved the method
employed for. the delimitation of the Norwegian territorial sea in

spite of the fact that this delimitation in several cases was based on

straight base lines which had drying rocks and shoals for points
of departure.

5. The formulation of article {2 is far from clear. In the first
place it seems unnatural, not to say illogical, to use the expression
“the territorial sea” in two entirely distinct and different senses in
one sentence. The expression seems first to be used to denote the
maritime belt which would have constituted the territorial sea if
the drying rocks and shoals had been disregarded, and is then,
immediately afterwards, used in the normal and proper sense of
the word.

It is moreover open to doubt whether it is the intention of the
draft article to allow straight base lines to provide points of departure
for delimiting “the territorial sea” in the first sense of the expression.

The formulation further gives rise to the following question:
If the secaward protuberance of the territorial sea, which is caused
by one drying rock, encloses another drying rock, will this latter
rock in its turn cause the territorial limit to jut farther out off the
coast?

According to its comments, the International Law Commission
considers article 12 to express “the international law in force”.
The Norwegian authorities, for their part, find it difficult to agree
that any one of the various constructions to which article 12 is open
could be considered an expression of the international law in force.

6. It is difficult to understand why the provisions of article 15
are not incorporated in article 13 under paragraph 2,

The phraseologies of articles 13 and 15 seem inconsistent.
Article 13 speaks of straits the breadths of which “is less than the
extent of the belt of territorial sea adjacent to the two coasts”,
while article 15 uses the expression “a distance less than twice
the breadth of the territorial sea”. In the former case the draft
seems to presuppose the persistence of varying territorial breadths,
whereas the latter phraseology seems based on the adoption of
a uniform breadth.

7. In its comments to chapter 1II of the draft, concerning the
right of innocent passage of foreign vessels through the territorial
sea, the International Law Commission states that the provisions
are intended to apply only in time of peace. This reservation ought
to be clearly expressed in the text of article 17.

The Government of Norway reserves its opinion in regard to the
proposals set forth in article 20, paragraph 2. In this connexion
attention is drawn to the provisions of article 6, paragraph 5, in the
draft proposal “Régime of the high seas” (Report of the Inter-
national Law Commission 1953, Official Records of the General
Assembly, Eighth Session, Supplement No. 9, A/2456, page 13).

As for articles 26 and 27 of the draft, relating to the right of
innocent passage of warships, it is especially important and necessary
that the text itself should make clear that the rules are not applicable
in time of war.

12. PHILIPPINES

Note verbale dated 7 March 1955 from the permanent delegation
of the Philippines to the United Nations

[Original : English)

The permanent representative of the Philippines to the United
Nations presents his compliments to the Secretary-General of the
United Nations and has the honour to refer to the latter’s telegram
LEG.292/9/01, dated 3 February 1955, which made reference to a
previous invitation to the Philippine Government to comment
on the draft articles on the régime of the territorial sea formulated
by the International Law Commission.

The policy of the Philippine Government as regards the extent
of its territorial waters may be summarized as follows :

“All waters around, between and connecting different islands
belonging to the Philippine Archipelago, irrespective of their
width or dimension, are necessary appurtenances of its land
territory, forming an integral part of the national or inland
waters, subject to the exclusive sovereignty of the Philippines.
All other water areas embraced within the lines described in the
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Treaty of Paris of 10 December 1898, the Treaty concluded at
Washington, D.C., between the United States and Spain on
7 November 1900, the Agreement between the United States and
the United Kingdom of 2 January 1930, and the Convention of
6 July 1932 between the United States and Great Britain, as
reproduced in section 6 of Commonwealth Act No. 4003 and
article 2 of the Philippine Constitution, are considered as mari-
time territorial waters of the Philippines for purposes of pro-
tection of its fishing rights, conservation of its fishery resources,
enforcement of its revenue and anti-smuggling laws, defence
and security, and protection of such other interests as the Philip-
pines may deem vital to its national welfare and security, without
prejudice to the exercise by friendly foreign vessels of the right
of innocent passage over those waters. All natural deposits or
occurrences of petroleum or natural gas in public and/or private
lands within the territorial waters ot on the continental shelf,
or its analogue in an archipelago, seaward from the shores of
the Philippines which are not within the tertitories of other
countries belong inalienably and imprescriptibly to the Philip-
pines, subject to the right of innocent passage of ships of friendly
foreign States over those waters.

“With respect to the high seas adjacent to Philippine maritime
territorial waters, the Philippine Government holds the view
that the exercise of fishing rights should be regulated by an agree-
ment or convention to be entered into by the States concerned.”

13. SwepeN

Letter dated 12 April 1955 from the Ministry of Foreign Affairs
of Sweden
[Original: French}

In a letter dated 31 August 1954, you requested the Swedish
Government, in accordance with the desire expressed by the Inter-
national Law Commission, to let you have its comments on the
provisional articles concerning the régime of the territorial sea,
adopted by the Commission at its sixth session, as set forth in chapter
IV of the Commission’s report on the work of its sixth session.
The Swedish Government, which has studied the provisional articles
with the greatest interest, would like, in reply to your request, to
draw attention to the following points.

In chapter I (articles 1 and 2 of the provisional articles) it is stipu-
lated that the coastal State has sovereignty over the territorial sea,
that this sovereignty is exercised subject to the conditions prescribed
in the rules of international law, and that the sovereignty of that
State extends to the airspace over the territorial sea as well as to
its bed and subsoil. The Swedish Government has no objection
to these articles which it considers to be in conformity with existing
law.

Chapter II of the provisional articles concerns the breadth of the
territorial sea.

The Swedish Government would like to point out, in the first
place, that the outer limit of the territorial sea is determined by
two factors: the breadth of the territorial sea and the base line from
which it is measured.

As regards the first point, no text was proposed by the Commission.
It is clear from the report that a large number of divergent opinions
were voiced during the Commission’s discussions, and the Com-
mission expressed the hope that the Governments would state,
in their comments on the draft articles, what was their attitude
concerning the question of the breadth of the territorial sea and
suggest how is could be resolved. To meet that desire, the Swedish
Government would like to make the following comments:

The Swedish standpoint was formulated at The Hague Conference
for the Codification of International Law as follow: “For its part
the Swedish Government claims a four-mile belt; but at the same
time it Tecognizes as legitimate the other historical distances applied
by a certain number of States—those of three or six nautical miles,
for example.”

This standpoint, which has always been upheld by Swedish repre-
sentatives in imternational exchanges of views, implies that there
is no uniform measurement of the territorial sea applying equally

to all States but that certain territorial limits are established by
custom and cannot be exceeded without violating the freedom of the
seas. The main argument in favour of this view is that it is supported
by facts which show that different territorial limits, and especially
the three referred to above, are applied in different places, and that
no rule of international law can be discovered providing for the
exclusive application of one or other of these measurements of the
territorial sea. The Swedish four-mile limit was originally laid
down in the neutrality clauses promulgated on 26 May 1779 since
when it has been uninterruptedly maintained down to the present day
in a long series of enactments concerning neutrality, customs control,
fisheries, etc. The Swedish Government sees no reason to abandon
the standpoint formulated above. In more general terms, it might
be taken to mean that the breadth of the territorial sea of States
varies within certain relatively narrow limits, mainly determined
on historical grounds. This concept, in the Swedish Government’s
view, reflects cxisting law. A rule of law strictly formulated in
accordance with the above principle would read as follows: “Any
State has the right to retain, but not to exceed, the breadth of the
territorial sea which it had in the past.” Since not all States have
territorial limits which can be said to be historically established,
and since, on the other hand, it can hardly be insisted that States
which have, for instance, a three-mile limit, should be bound for
the rest of time to that limit when other States have a six-mile limit,
the possibility might perhaps be considered of granting States a
certain freedom in establishing the breadth of their territorial sea
themselves, up to a certain maximum. Some of the proposals
made at the Commission’s session were, in fact, directed to that end

To the proposal that the territorial limit should be fixed at three
miles subject to the right of the coastal State to exercise certain
rights in a “contiguous zone” of twelve miles, it may be objected
that the exercise of various powers by the coastal State (customs
control, regulation of fisheries or other measures taken beyond the
limit of the territorial sea) has no support in existing international
law. One argument in support of that view is that States wishing
to exercise control over foreign vessels beyond their territorial limits
have felt obliged to conclude treaties with the foreign States
concerned in order to obtain the right to exercise control over
vessels flying their flags (e.g., the so-called United States Liquor
Treaties or the Helsingfors Treaty of 1925 between the Baltic States).

As regards the limit for fisheries, it cannot extend beyond, but
may certainly come within, the territorial limit. There is nothing
to prevent a coastal State, in fact, from granting foreigners the
right to fish within its territorial sea. A State which has a four- or
six-mile limit to its territorial sea may thus authorize foreigners
to fish up to a distance of three miles, say, from the coast, or may
by means of a treaty authorize the nationals of certain foreign States
to fish in certain delimited parts of its territorial sea. Treaties of
this kind have been concluded between Sweden and the neighbouring
countries of Denmark and Norway on a basis of reciprocity; but
it is clear that treaty provisions of this kind have no bearing on the
breadth of the territorial sea.

To link the territorial sea with the continental shelf would result
in certain States receiving a vast territorial sea and others none
at all. The International Law Commission’s draft seeks to ensure,
so far as the sea situated over the continental shelf is concerned,
the maintenance of the principle of freedom of the seas.

A suggestion which appears to correspond fairly closely with
the Swedish view is that set forth in the first report by Mr. Frangois,
i.e., that each State should be entitled to fix its own territorial
limit up to a maximum of six miles.

However, the territorial limit depends not only on the breadth
of the territorial sea but also on the base line used to measure it.
In this connexion, the Commission, in articles 4 and 5, has adopted
an idea already put forward in the rapporteur’s proposals whereby
the low-water mark along the coast should, following the general
rule, constitute the base line, thus enabling the limit of the territorial
sea to be obtained by means of arc of circles drawn with a radius
corresponding to the breadth of the territorial sea from all points on
the coastline. In exceptional cases, however, where this is justified
for historical reasons or where circumstances necessitate a special
régime, the base line should be independent of the low-water mark.
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In special cases of this kind, the method of straight base lines joining
appropriate points on the coast might be employed. As a general
rule, the maximum permissible length for a straight base line should,
according to the Commission’s proposed text, be ten nautical miles.
The Commission came to no decision on the question of the measure-
ment of the territorial sea in bays and gulfs, mouths of rivers and
groups of islands.

According to the Swedish view, which has becn given legislative
form in a long series of regulations, the Swedish territorial sea
extends to four nautical miles from the straight lines joining the
headlands of the coast or of islands along the coast and reefs not
permanently covered by the sea. In bays and gulfs, the base line
for measuring the territorial sea is across their mouth.

The base lines which form the starting point for measuring the
territorial sea coincide with the outer limits of internal waters—a
principle which has, moreover, been expressly laid down in the
Swedish regulations.

The Swedish system of measuring the territorial sea is thus based
on the fact that bays and gulfs, waters in archipelagoes and the
waters on the landward side of off-shore islands are internal waters.
They assume this character for purely geographical reasons.
Although connected with the sea, they are surrounded by land in
such a way as to belong to the land domain. Since internal waters
are subject, from the standpoint of international law, to the same
régime as the mainland, they are thus treated as part of the mainland
from a geographical and legal standpoint alike. It follows ipso
facto that the territorial sea is measured from the outer limits of
internal waters. Any other method would lead to inadmissible
consequences not only because the territorial limit would be too
extensive for practical purposes but also because of the fact that,
if the starting point for measuring the territorial sea were situated
within the limits of the internal waters, an expanse of water would
be obtained consisting both of internal waters and of territorial
sea and hence subject to conflicting rules of international law.

In point of fact, the International Law Commission’s draft
text appears, in article 5, to be based on the same idea as that
expressed in Swedish law, inasmuch as the waters lying within
the straight lines mentioned in the article would be treated as internal
waters. The same is undoubtedly true of waters in bays, groups of
islands, etc., which have not been mentioned in the Commission’s
draft. It is because of the “internal water” character of these
expanses of water that the territorial sea in those areas is measured
from lines constituting their outer limits. As a bay, from a geogra-
phical standpoint, does not form part of internal waters, this
method of measuring the territorial sea cannot be employed.

The Swedish Government considers the method of measurement
adopted in Swedish law an appropriate one. [t embodies a uniform
principle: since internal waters are treated from a geographical
and legal standpoint as part of the land domain, their outer limits
should be taken, like the coastline of the mainland, as the base line
for measuring the territorial sea. This principle is, moreover,
universally accepted. In certain countries, like the Scandinavian
countries, where the coasts are nearly everywhere cut up into bays
and gulfs or fringed with islands and archipelagoes, this principle
is applied for natural reasons over almost the entire stretch of the
very long coast.

It thus appears that the provision concerning the starting point
for measuring territorial seas can be reduced to a single simple rule:
the starting point is the low-water mark along the coast or, where
internal waters exist along the coast, the lines which constitute
the seaward limit of those internal waters. It might be noted,
too, that in its judgment on the Fisheries case between the United
Kingdom and Norway the International Court of Justice made
it clear that the measurement of territorial waters from straight
lines in places where the coast was indented, as in the case of the Nor-
wegian coast, could in no sense be characterized as exceptions.

Hence the probiem comes down to the question of which expanses
of water should be regarded as internal waters. The fact that
“internal waters” are actually a geographical concept has already
been referred to. The criterion in the matter should be that the
expanse of water in question is so surrounded by land, including

the islands along the coast, that it seems natural to treat it as part
of the land domain. The International Law Commission appears
to have adopted the same principle when it refers to “‘sea areas. . .
sufficiently closely linked to the land domain to be subject to the
régime of internal waters”. Since this criterion is thus purely
geographical, the Swedish Government is unable to find any jus-
tification for fixing maximum lengths for the lines which, in bays,
groups of islands, etc., constitute the limit between internal waters
and the territorial sea. For example, in the case of a sea area which
is clearly in the nature of a bay, the line should obviously be drawn
across the mouth of the bay irrespective of its width. The Swedish
Government was somewhat surprised to see that the cartographic
experts who met at The Hague in 1953 had invented the term
“juridical bay”. In the Swedish Government’s opinion, this term
has no foundation in international law, still less in cartography.
A bay does not cease to be one at the point where a line ten nautical
miles long is drawn across it. The proportion between the width
of the bay at its mouth and the depth of the identation of the coastline
which it produces is a better criterion. There is no need to fear
exaggerated claims if the principle is simply adhered to that the
areas of water to be delimited seawards must clearly possess the
character of internal waters. In any case, the maximum distances
of ten miles along the coast and five miles between islands, as pro-
posed by the cartographic experts, have no support in international
law, as is clear from the practice of the various States and important
international judgments, such as the arbitral award of 1910 on
fisheries in the north Atlantic, and the judgment of the International
Court rendered in 1951 in the Fisheries case between the United
Kingdom and Norway. The fact that the ten-mile line has been
used in certain fishery conventions as a starting point for measuring
fishing limits proves nothing as regards the territorial sea.

The above statement represents the Swedish Government’s
view on the main questions relating to the area of the territorial sea,
including the questions which the Commission left outstanding,
such as that of the base line for measuring the territorial sea in bays
and groups of islands and particularly in archipelagos along coasts.
As regards the other articles of chapter II of the Commission’s
draft, the Swedish Government has no comments to make at present,
but reserves its final position should it be proposed to drawn up
provisions on the subject in a convention on the régime of the ter-
ritorial sea.

The Swedish Government would merely like to draw attention
to one point of detail in this connexion. In article 15, the Commis-~
sion takes up the question of the delimitation of the territorial
sea of two States the coasts of which are opposite each other. It
provides that the boundary of the territorial sea between two States
so situated, where the distance between the coasts is less than twice
the breadth of the territorial sea, is, in the absence of an agreement
to the contrary between those States, or unless another boundary
line is justified by special circumstances, the median line every
point of which is equidistant from the base lines from which the
width of the territorial sea of each country is measured. For Sweden,
this provision is of little practical importance, since her boundaries
with neighbouring countries are laid down by conventions. But
how, it may be asked, is the territorial limit to be measured in cases
where the coastal States have different breadths for their territorial
seas—for instance three and six miles respectively—while the
distance between their coasts is seven miles?

Chapter III of the Commission’s draft is headed “Rights of
Passage”, and contains several articles which broadly correspond
to the provisions on which agreement was reached at The Hague
Conference in 1930.

Apart from the reservations already made, the Swedish Govern-
ment has only one reflection to add concerning the Commission’s
view that, under existing international law, warships have the right
of passage through the territorial sea of a foreign State. The coastal
State being entitled, according to the Commission’s draft, to prohibit
passage on the ground that this is necessary for the maintenance
of public order and security, and each State naturally being empow-
ered to decide for itself what is necessary for its security, the right
of passage of warships appears to rest on a somewhat precarious
basis. This being so, the Swedish Government wonders whether
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it would not be preferable to make no provision for the right of
passage for warships in a future convention.

14, THAILAND

Letter dated 18 April 1955 from the Ministry of Foreign Affairs
of Thailand
[Original: English]

In continuation of this Ministry’s Note No. 33728/2497 dated
23 November B.E. 2497 (1954), concerning your invitation to the
Thai Government to communicate any comments they may wish
to make upon the draft articles on the “régime of the territorial
sea”, [ have the honour to inform you that I have now received a
reply from the competent authorities who consider that the said
draft is acceptable in principle and express the regret that it has not
been possible to communicate their reply sooner.

15. UNION OF SOUTH AFRICA

Transmitted by a letter dated 29 March 1955 from the permanent
delegation of the Union of South Africa to the United Nations

[Original: English]
1. General

In the second paragraph of his circular letter No. LEG.292/9/01
of 31 August 1954, the Director of the Legal Department draws
attention to the Commission’s statement that it would be greatly
assisted in its task if Governments would define their attitude concern-
ing the problem of the breadth of the territorial sea.

The Union Government has hitherto defined her territorial
waters in terms of the three-mile limit which is accepted by a large
number of maritime States. In view of the technical advances
made in the last years, however, the Union Government recognizes
that the historical reasons for the three-mile limit no longer apply
to the same extent, and would not be averse to a limited extension
of the territorial sea—say to five or six miles—provided that the
necessary agreement among States were forthcoming.

Article 1

The Union Government agrees that the term “territorial sea”
is preferable to “territorial waters”.

Article 4

The Union Government agrees that the line from which the

belt of territorial sea should be measured should normally be the
Iow-water line or, if this is not accurately shown on the available

charts, the shoreline. Tt is urged, however, that serious consideration
should also be given to framing the article in such a way as to enable
States whose coastlines contain long sandy stretches to measure
their territorial waters from the “surf-line” or the normal outer
(seaward) edge of the surf. The reasons for this suggestion are
largely practical ones; the belt of surf may, in some cases, extend
far out to sea but only those waters which lie to seaward of the
surf-line are of importance to navigation. 1t is possible that the
adoption of the surf-line as the point of departure in suitable cases
might be justified by the principle that the shoal waters which
are normally covered by surf are of so little importance to other
States that they could be assimilated to the régime of internal waters.

Article 5

The Union Government feels that the use of straight base lines
may be justified in certain circumstances but it is not clear why the
limitations in paragraph 2 regarding the maximum length of a base
line and the maximum distance from the shore should be imposed,
as any such limitations must necessarily be arbitrary.

A detailed consideration of straight base lines is, however, insep-
arable from a study of the conditions under which bays may be
enclosed. Asthe Commission has postponed its study of the régime
of bays, the Union Government prefers to reserve further comment
on article 5 until such time as the draft of article 7 is available.

Article 10

In the hypothetical case of a small island lying 2T miles off a
comparatively straight shore-line (T being the breadth of the ter-
ritorial sea) the belt of territorial sea surrounding the island would
just touch the outer edge of the territorial sea of the mainland. This
might result in very narrow wedges of the high seas lying between
the territorial sea of the mainland and that of the island, which
would be of no value for purposes of navigation and which would
be difficult to follow on a chart. It might be advisable to provide
that where an island lies within approximately 2T miles of the
coast, the territorial sea of the mainland may be drawn so as to
bulge outward in a smooth curve to the outer limit of the territorial
waters of the island, thus eliminating the narrow enclaves of high
seas.

Article 12

The Union Government agrees with the main tenor of the new
draft. In the circumstances envisaged in the second sentence of the
Union Government’s comment on article 4, however, it is felt
that the surf-line to seaward of a drying rock or shoal which lies
within the territorial sea should be taken as the point of departure
for delimiting the territorial sea, rather than the rock of shoal
itself.

Article 19

Tt is assumed that paragraph 2 of this article wil apply in peace-
time only.

Article 21

The Union Government agrees with this article, as read with
the third paragraph of the Commission’s comments.

16. Unitep KINGDOM
OF GREAT BRITAIN AND NORTHERN IRELAND

Transmitted by a note verbale dated 1 February 1955 from the
permanent delegation of the United Kingdom to the United Nations

[Original: English]
Introduction

In their comments of 2 June 1952, on the draft articles on the
continental shelf and related subjects prepared by the International
Law Commission at its third session in 1951, Her Majesty’s Govern-

ment in the United Kingdom stated that they would await with
very great interest the Commission’s report on the régime of terri-

torial waters. Her Majesty’s Government have now received this
report and wish to say what a valuable contribution they feel it to
be towards the codification of the law of the sea.

In their previous comments Her Majesty’s Government stated
that they understood the Commission’s task to be the “codification”
of the régime of the high seas in the sense of “the more precise for-
mulation and systematization of the law in areas where there has
been extensive State practice, precedent and doctrine™, but that they
did not propose to criticize any of the rules adumbrated by the
Commission solely on the ground that these rules were not at present
rules of customary international law. In the view of Her Maj-
esty’s Government the Commission’s work should be regarded
as a whole, as forming part of the preparatory work of a possible
international convention regarding the law of the sea. At the same
time, Her Majesty’s Government feel obliged to state that they do not
regard themselves finally committed by any opinion which they
may happen to express in these comments.

Article 1. Juridical status of the territorial sea
Her Majesty’s Government approve this article.

Article 2. Juridical status of the air space over the territorial sea
and of its bed and subsoil
Her Majesty’s Government approve this article.
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Article 3. Breadth of the territorial sea

1. Her Majesty’s Government consider that the proper starting-
point from which to approach the very difficult problem of the
breadth of the territorial sea is the consideration of the question
whether the breadth of the territorial sea is or is not a matter governed
by international law. The answer to this guestion, in the view of
Her Majesty’s Government, admits of no doubt. That the breadth
of the territorial sea is a matter governed by international law is
clear from the following passage in the judgment of the Inter-
pational Court of Justice in the Anglo-Norwegian Fisheries case
(L.C.J. Reports 1951, p. 116) where the Court said (at p. 132):

“The delimitation of sea areas has always an international
aspect: it cannot be dependent merely upon the will of the coastal
State as expressed in its municipal law. Although it is true that
the act of delimitation is necessarily a unilateral act, because
only the coastal State is competent to undertake it, the validity
of the delimitation with regard to other States depends upon
international law.”

It is clear, therefore, that neither as regards the breadth of the
territorial sea, nor as regards the manner of its delimitation, are
States entitled to act entirely at their own discretion. The breadth
of the territorial sea is not a matter “essentially within the domestic
jurisdiction” of States; it is a matter regulated by international law.

2. The next question which arises is the manner in which inter-
national law regulates the breadth of the territorial sea. Theore-
tically, three solutions are possible—e.g.:

(i) Save in exceptional cases, every State should have the same
breadth of territorial sea (uniform solution);

(ii) States in particular regions should have a territorial sea
of different breadth from that of States elsewhere (regional
solution) ;

Each State should have a territorial sea of a particular
breadth depending upon its own local circumstances
(local solution).

(i)

3. There is always a superficial attractiveness about regional
solutions of international problems. The effectiveness of such
solutions depends, however, upon the character of the problems
which have to be solved. Where the problems themselves have a
universal or global character, it becomes necessary ex kypothesi to
exclude regional solutions. This appears to be true of the present
case—the seas encircle the globe. In theory, States in a particular
region might agree by treaty to apply between themselves different
territorial limits from those required by general international law,
but it is questionable how far a group of States would be entitled
by these means to apply amongst one another narrower limits than
those applied to the rest of the world. States outside the regional
system would certainly not be bound to accept wider limits than
those applied to the States belonging to the group. In any case,
from the point of view of the States within the regional system,
the practical difficulty of having to apply two different limits, one
to the States within the system and the other to the States outside
the system, would appear to be very great. Moreover, past practice
has shown that a regional solution provides no real answer. For
example, countries bordering the Mediterranean have claimed
widely differing limits for their territorial sea, e.g., 3, 6, 12 miles,
20 km. Then again certain countries within the region concerned
might have coastlines bordering other seas, where other limits
might apply. The practical and political difficulties of drawing
the line between one region and another are obvious. On all grounds,
therefore, practical as well as theoretical and juridical, it seems
reasonable to conclude that there is no place for a regional solution
of the problem.

4. If that be so, it is necessary to consider the respective merits
of a uniform and of a local solution of the problem. It has been
argued in favour of the local solution that each State has a separate
history, that its geographical circumstances differ from those
of other States, and that it has economic and social needs different
from those of other States. All these factors, it is said, dictate a
local solution of the problem. In the opinion of Her Majesty’s
Government, this argument needs to be approached with great

caution. Even if the premises be correct (itself a matter of some
doubt) does the conclusion necessarily follow? Is not a uniform
solution in principle desirable? Is it not possible to accommodate
all local factors within the framework of a uniform solution? These
are large questions to which, it is suggested, the Commission should
give earnest consideration.

5. For their part, Her Majesty’s Government have no doubt
that a uniform solution is not only preferable to a local one but is
also dictated by the very necessity of the case. As has already
been said, the seas encircle the globe. It would be contrary to the
fundamental doctrine of the quality of States, if all States were
not, in principle, governed by the same rules of international law
in the matter of the definition of the boundary between the area
of the high seas, which is available for use for lawful purposes to
all States, on the one hand, and the area subject to the territorial
sovereignty of the State, on the other hand.

6. The large number of accessions to such international marine
conventions as the 1930 Load-Line Convention and 1948 Convention
for the Safety of Life at Sea serve to show that, from the very circum-
stances, there is in maritime matters a natural trend towards uni-
formity.

7. In the view of Her Majesty’s Government, therefore, the
real problem of the territorial sea is not that of deciding as between
a uniform and a local solution of the problem but rather that of
devising a framework in which a uniform solution, without losing
its essential feature of uniformity, can be adapted to meet a variety
of local factors.

8. The local factors which might rank for consideration are
essentially (i) historical; (ii) geographical; and (iii) economic factors.
So far as rules of law are concerned, historical and geographical
considerations would seem, by virtue of their greater permanence, to
stand on a different plane from economic considerations. In support
of this conclusion may be cited the judgment of the International
Court of Justice in the Anglo-Norwegian Fiskeries case. In that case
the Court gave clear recognition to the doctrine of “historic waters”
which it defined as “waters which are treated as internal waters
but which would not have that character were it not for the existence
of an historic title.” (.C.J. Reports 1951, p. 130)—the essential ele-
ment of an historic title being “the general toleration of foreign
States” for a sufficiently long period (Zbid., p. 138). The Court also
certainly considered that geographical factors could affect “the
application of general international law to a specific case” (Zbid.,
p. 131). But when it came to economic factors the Court said:
“Finally, there is one consideration not to be overlooked, the scope
of which extends beyond purely geographical factors: that of certain
economic interests peculiar to a region, the reality and importance
of which are clearly evidenced by a long usage” (Ibid., p. 133).
In other words, while paying due attention to economic factors,
the Court seems to have considered that these factors alone were
not sufficient to cause the rules of general international law to be
modified, unless they were also supported by historical or geogra-
phical considerations.

9. Historical factors are clearly provided for within the frame-
work of a uniform rule for the breadth of the territorial sea by the
doctrine of “historic waters”. Indeed, the very existence of this
doctrine and its recent affirmation by the Court are cogent evidence
that international law recognizes the existence of a uniform solution
for the question of the territorial sea. If the “local” solution were
the correct one, with each country entirely at liberty to define its
own limits for territorial waters, the need for the concept of “historic
waters”, involving a claim to a limit different from an implicitly
accepted norm, could never have arisen.

10. Similarly, geographical factors are clearly provided for
within the framework of a uniform rule for the breadth of the
territorial sea by the principle, laid down in the Anglo-Norwegian
Fisheries case and followed by the Commission in articles 4 and
5 of its report, that although, as a general rule, “the breadth of
the territorial sea is measured from the low-water line along the
coast . ..”, nevertheless “where circumstances necessitate a special
régime because the coast is deeply indented or cut into or because
there are islands in its immediate vicinity, the base line may be inde-
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pendent of the low-water mark”. Her Majesty’s Government are
not aware, however, that there is any authority—or indeed any
necessity—for the proposition that the rule of international law
concerning the actual breadth of the territorial sea as measured
from the base lines is in any way affected by geographical factors.

11. There remain the economic factors. In the opinion of
Her Majesty’s Government these factors, like the geographical
factors, do not affect the actual breadth of the territorial sea. In
so far as they have any bearing upon the matter, they relate not to the
breadth of the territorial sea at all, but to questions falling under
the régime of the high seas.

12. Thus, Her Majesty’s Government agree that “the coastal
State exercises over the continental shelf sovereign rights for the
purpose of exploring and exploiting its natural resources™ (article 2
of the draft articles on the continental shelf adopted by the Com-
mission in 1953), the continental shelf being “the seabed and subsoil
of the submarine areas contiguous to the coast, but outside the
area of the territorial sea, to a depth of two hundred metres” (article 1
of the same draft articles). There are also the rights of some States
in respect of sedentary fisheries, which may or may not exist inde-
pendently of the continental shelf. These are economic rights of
the greatest importance. The existence of these rights also shows
that the way international law makes provision for special economic
factors is not by qualifying the uniformity of the rules which apply
to the breadth of the territorial sea but by taking them into account
in the rules which relate to the régime of the high seas.

13. The question of high seas fisheries has been advanced
in some cases as a reason for the extension of territorial waters.
In the view of Her Majesty’s Government, this economic factor,
like other economic factors, is not, and can never be, an adequate
reason for disrupting a uniform solution of the problems of the
territorial sea. Like the other economic factors it is a question
which relates to the régime of the high seas rather than to the breadth
of the territorial sea. That it may be a peculiarly difficult question
in no way affects this basic principle.

14. In the opinion of Her Majesty’s Government, questions
relating to the problem of high seas fisheries, as well as to the equally
difficult problem of oil pollution, are eminently susceptible of regu-
lation by international agreement.

15. 1If it be accepted that a uniform solution of the problem
of the territorial sea is the only possible one on all grounds, theo-
retical, practical, juridical and historical, Her Majesty’s Govern-
ment believe there can equally be no doubt that the three-mile
limit is the only one which commands enough support to be accep-
table as a general uniform limit. No other limit which has been

suggested commands sufficient support in the practice of States,
the decisions of international tribunals or the opinions of other
authorities. There is, moreover, the practical difficulty which faces
mariners of fixing positions at sea with precision at a distance
much greater than three miles from the coastline, Whichever
criterion one adopts, whether it be the length of the coastlines
involved or the size of the merchant navies of the countries involved,
the three-mile limit appears to be the limit which the Commission
should place in the forefront of its deliberations. The Commission
has stated that agreement on the breadth of the territorial sea
“will be impossible unless States are prepared to make concessions”.
Her Majesty’s Government believe that this statement gives too
much the impression that a uniform breadth can be arrived at by
concessions both from those who claim more and from those
who claim less. Her Majesty’s Government suggest that no valid
arguments have been put forward for claims for more than a three-
mile limit, which are not in fact related rather to the exercise of
certain limited and particular rights on the high seas beyond the
territorial sea than to the basic question of the breadth of the
territorial sea itself.

16. As Her Majesty’s Government have already pointed out,
the rules of the régime of the high seas already take account of
the continental shelf and sedentary fisheries, while there are inter-
national conventions regarding oil pollution and high seas fisheries.
Much has already been done to clarify the legal position in all
these fields but Her Majesty’s Government believe that more can

and will be done, either through the instrumentality of the Commis-~
sion or independently of the Commission.

17. In addition, Her Majesty’s Government have already made
what they regard as a most valuable contribution to agreement
on this subject—and which, if agreement were reached, would
amount to a significant concession—when they stated in the annex
to their letter of 2 June 1952, the following:

“Article 4

“It has hitherto been the policy of Her Majesty’s Govern-
ment to oppose any claim to the exercise of jurisdiction outside
territorial waters. Many countries have, however, claimed to
exercise jurisdiction for certain limited purposes beyond territorial
limits. For the most part these purposes have related to the
enforcements of customs, fiscal or sanitary regulations only
and the jurisdiction has been exercised within modest limits,
generally within a “contiguous zone” not more than twelve
miles from the coast. Her Majesty’s Government have not
themselves found it necessary to claim a contiguous zone, and
wish to place on record their emphatic opposition as a matter
of principle to any increase, beyond limits already recognized,
in the exercise of jurisdiction by coastal States over the waters off
their coasts, whether such increase takes the form of the extension
of territorial waters or the exercise of wider forms of jurisdiction
outside territorial waters. Her Majesty’s Government are satisfied,
however, that on the basis of established practice, the article
proposed by the Commission is acceptable provided that:

“@) Jurisdiction within the contiguous zone is restricted
to customs, fiscal or sanitary regulations only,

“@ii) Such jurisdiction is not exercised more than twelve
miles from the coast,

“@iiiy This article is read in conjunction with another article
stating that the territorial waters of a State shall not extend
more than three miles from the coast unless in any particular case
a State has an existing historic title to a wider belt.”

18. In general, and in conclusion on the question of the breadth
of the territorial sea, Her Majesty’s Government feel that the present
tendency to claim extended, and in many cases very extensive limits,
covering great areas of the seas, is not a forward movement, and
does not represent a true development of international law. It
is a retrograde tendency, and a reversion to a state of things that
existed some centuries ago, when many States laid claim to the
entire seas near their coasts. These claims had to be abandoned
in the course of time on account of the friction they engendered,
the interference with freedom of movement and navigation involved,
and the impossibility of effectively enforcing pretensions of so wide
a character. To revive them now would be to go back to a situation
that has long been held to be obsolete and undesirable, and would
give rise to evils that no local advantages could justify. Her Majesty’s
Government recognize that the reasonable needs of States to
exercise control over the waters in the immediate vicinity of their
coasts must be met; but they believe that all such needs can in fact
be met within the scope of the principle of the three-mile limit
supplemented by a contiguous zone for special purposes, Wider
claims impinge on the basic principle of the free availability of the
seas for the common use of all mankind—a principle of greater
importance today than ever, and one which Members of the United
Nations should be the first to respect, since claims to appropriate or
assert jurisdiction, or claim exclusive rights over the high seas
or parts of them are difficult to reconcile with the spirit of the Charter.

19. Her Majesty’s Government would draw attention to the
resolution passed by the General Assembly on 17 December 1954,
inviting the Governments of Member States to transmit to the
International Law Commission their views concerning the principle
of freedom of navigation on the high seas. Her Majesty’s Govern-
ment will be sending a separate statement of their views in response
to this resolution, but meanwhile take the opportunity to suggest
that the embodiment of the uniform three-mile limit in the articles
of the International Law Commission will be a decisive factor in
the maintenance of this principle.
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Article 4. Normal base line

Article 5. Straight base lines

Her Majesty’s Government approve these articles subject, however,
to the following observations.

(i) It must be clearly understood that the only legitimate excep-
tions to the principle enunciated in article 4 are (a) historical reasons;
and (4) where circumstances necessitate a special régime be cause
the coast is deeply indented or cut into, or because there
are islands in its immediate vicinity. That this is so is implicit
in the opening sentence of article 5, but it might be as well for the
Commission to consider rendering it also explicit. In particular,
it is not legitimate to resort to the use of base lines for economic
reasons alone.

(i) The measurement of the territorial sea from base lines
has, even where justified, two main consequences as compared
with the measurement of the territorial sea from the low-water
mark. The first is that the internal waters of the coastal State are
extended. In other words, there is a greater area of water from
which it may be argued that, in principle, under present rules, the
coastal State may exclude foreign shipping. The second conse-
quence is that, though the actual area of ferritorial waters is not
increased—the belt of territorial waters remains a three-mile belt
whether it is measured from the low-water mark or from base
lines—the outer limit of territorial waters is pushed further out to
sea than would otherwise be the case. In other words, the total
area of high seas is reduced. In these circumstances, Her Majesty’s
Government regard it as imperative that, in any new code which
would render legitimate the use of base lines in proper circumstances,

it should be clearly stated that the right of innocent passage shall
not be prejudiced thereby, even though this may involve that,

in certain cases, this right shall become exercisable through inter-
nal as well as through territorial waters. Her Majesty’s Govern-
ment consider that the Commission would be performing a most
useful function if it were to give mature consideration to the problem
how the use of base lines is to be reconciled with existing rights
of passage. For their part, Her Majesty’s Government can only
say at this stage that, in their view, in case of conflict, the right
of passage, as a prior right and the right of the international com-
munity, must prevail over any alleged claim of individual coastal
States to extend the areas subject to their exclusive jurisdiction.

Article 6. Outer limit of the territorial sea

Her Majesty’s Government approve this article.

Article 7. Bays

Her Majesty’s Government approve the article on bays (article 8)
in the third report of the rapporteur (A/CN.4/77), subject to the
addition of the phrase “measured from low-water mark” after
the words “ten miles”.

Article 8. Ports

In view of modern developments Her Majesty’s Government
think that some qualification of this article is now necessary. Thus,
in the Persian Gulf, for example, a pier seven miles long is under
construction.

It would seem to be desirable that installations of the type just
mentioned should be treated on the same basis as artificial instal-
lations on the continental shelf, i.e., they should be entitled to a
relatively limited navigational safety zone rather than to a belt
of territorial waters.

Article 9. Roadsteads

The insertion of, for example, “substantially”, between the words
“are” and “used” would help to prevent the undue extension of
territorial waters by means of roadsteads that are used only rarely.

The sentence : “Such an extension to the territorial sea will
not increase the area of inland waters™ should be added to the article.

Article 10. Islands
Her Majesty’s Government approve this article.

Article 11.  Groups of islands

Her Majesty’s Government will await the text of the new draft
before giving their comments.

Article 12. Drying rocks and shoals

Her Majesty’s Government approve this article subject to the
insertion, after the words “territorial sea” in line 2, of “as measured
from the low-water mark or from a base line” and the insertion,
for the word “de-limiting”, of the words “further extending”. This
amendment is intended to ensure that drying shoals are used only
once to extend territorial waters and not in series with each extension
bringing further rocks into range as points of departure for further
extension.

In the interests of clarity, Her Majesty’s Government suggest
that this article should refer to “Drying rocks and drying shoals”,
as there is some confusion as to the precise meaning of the word
“shoal”,

Article 13. Delimitation of the territorial sea in straits
Her Majesty’s Government approve this article.

Article 14. Delimitation of the territorial sea at the mouth of a river

Her Majesty’s Government suggest that this article, when drafted,
should make clear that the “mouth of a river” means the river
proper and not an estuary or bay into which it may flow. The draft
in the 1953 report (A/CN.4/61) needs more precise wording to
this end.

Article 15. Delimitation of the territorial sea of two States the
coasts of which are opposite each other

Her Majesty’s Government approve this article, but suggest
that the words “the nearest points on” be inserted before the words
“the base lines” in the last line but one of the article. This would
also apply in the last line but one of article 16.

Article 16. Delimitation of the territorial sea of two adjacent States
Her Majesty’s Government approve this article.

In connexion which articles 15 and 16, Her Majesty’s Government
wish to state, however, that in their view, the question of the rules
which should govern the delimitation of the contiguous zones of
adjacent States and States whose coasts are opposite each other,
requires consideration by the Commission, just as much as the
question of the delimitation of the territorial sea of States so situated.

Her Majesty’s Government consider that every State or territory
with a seaboard should have direct access to the high seas without
the necessity for shipping to pass through the contiguous zone of
a neighbouring State or territory. It may be that, in general,
principles similar to those contained in articles 15 and 16 would
be satisfactory for this purpose, but in certain areas, where States
or territories are situated in close proximity to one another, Her
Majesty’s Government consider that the application of these
principles might preclude such direct access. In these areas, there-
fore, they consider that the principle of contiguous zones should
not be applied at all unless all the parties concerned reach agreement
on the delimitation of their respective zones.

Article 17.

Her Majesty’s Government propose that the following provisions
replace articles 17, 18, 19, 20, 26 and 27.

Meaning of the right of passage

The right of innocent passage

1. All vessels ** shall enjoy the right of innocent passage through
the territorial sea.

2. Passage means navigation through the territorial sea for the
purpose either of traversing that sea without entering internal
waters, or of proceeding from the high seas to internal waters or of
making for the high seas from internal waters.

12 Hler Maijesty’s Government oppose the separate treatment of warships in these
articles. .

Sections 3 and 4 of article 26, referring to warships, are substantially embodied as
Sections 7 and 8 of the new article 17 proposed by Her Majesty’s Government.
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3. Passage includes stopping and anchoring provided these
acts are incidental to ordinary navigation or are rendered necessary
by force majeure, by stress of weather or by distress.

4. Passage is not innocent when a vessel makes use of the territo-
rial sea of a coastal State for the purpose of committing any act
prejudicial to the security or to the fiscal interests of that State.*

5. A coastal State is bound to use the means at its disposal
to safeguard in the territorial sea the principle of the freedom of
maritime communications and not to allow the territorial sea to be
used for acts contrary to the rights of other States.*

6. A coastal State may not interfere with the exercise of the
right of innocent passage. It may, however, protect itself in the
territorial sea against any act prejudicial to its security or to its
fiscal interest. For this purpose it may issue regulations and take
the necessary steps to enforce them.

7. Submarines, when passing through the territorial sea of
another State, shall navigate on the surface.

8. Under no circumstances, however, may there be any inter-
ference with the innocent passage of any foreign vessels through
straits used for international navigation between two parts of the
high seas.

Article 21.  Duties of foreign vessels during their passage

Her Majesty’s Government approve this article.

Article 22. Charges to be levied upon foreign vessels
Her Majesty’s Government approve this article.

Article 23, Arrest on board a foreign vessel

Her Majesty’s Government approve this article in principle, but
consider that section 3 should be made more precise and in particular
that greater weight should be given in this section to the interests
of navigation. The phrase “due regard” is not in itself a precise
enough limitation of the freedom of action of the coastal State
in connexion with international navigation.

Article 24. Arrest of vessels for the purpose of exercising civil

Jurisdiction

The question arises of the compatibility of this article with the
provisions of the 1952 Brussels Convention on the Arrest of Sea-
going Ships for the Purpose of Exercising Civil Jurisdiction. The
Brussels Convention limits the right of arrest to a specified class
of maritime claims enumerated in the Convention whereas the
International Law Commission draft limits it in a different way
(i.., “obligations or liabilities incurred by the vessel itself in the
course of or for the purpose of its voyage through the waters of the
coastal State”). Thus it permits arrest for other than “maritime
claims” as these are defined in the Brussels Convention but is
narrower in not permitting the arrest of sister ships or arrest for
causes of action arising on previous voyages.

Article 25. Government vessels operated for commercial purposes

Her Majesty’s Government hold the view that the ships to which
State immunity is applicable need to be very carefully defined.
For this reason, Her Majesty’s Government are not a party to the
Brussels Convention of 1926 concerning the Immunity of State-

24 Her Majesty’s Government feel obliged to point out that the wording “any act
prejudicial to the security or public policy of that State or to such other of its interests
as the territorial sea is intended to protect’ is s0 worded as to work in favour of the
coastal State, and may be open to abuse. It should be made clear that the burden of
proving that the passage is “prejudiclal, etc.”’, lies with the coastal State and that
this burden is one which must be discharged according to the criteria of international
law, rather than the law of the coastal State,

Her Majesty’s Government therefore suggest that it would be better if the matters
concerning which a ship may commit an offence, e.g., security, customs, immigration,
could be specified. This method is already used in article 21,

38 While this paragraph which largely follows paragraph 1 of the Commission’s
article 19 is probably satisfactory, there ought to be some elucidation of the obligation
«“to use the means at its disposal to safeguard in the territorial sea the principle of
freedom of maritime communication”. Is there, for instance, a legal obligation upon
the coastal State to remove wrecks, or even to give adequate warning of their exis-
tence? To what extent Is there a legal obligation upon the coastal State to provide
lights and other navigational facilities? Care should be taken not to put the duty of the
coastal State too high or to introduce any principle of *strict liability”. (It is sug-
gested that the Commission give further elucidation to these questions,)

owned Ships and have reserved the position of state-owned ships
under the Brussels Convention of 1952 relating to the Arrest of
Sea-going Ships. Her Majesty’s Government cannot therefore
accept the article in the terms proposed in article 25 and must reserve
their position although, in principle, they have no objection to
government ships employed on commercial service being covered
by the provisions of articles 17 and 21-24.

Article 26. Warships

Article 27. Non-observance of the regulations

Both these articles would be absorbed in the new article 17 as
proposed by her Majesty’s Government.

17. UNITED STATES OF AMERICA

Note verbale dated 3 February 1955 from the permanent delegation
of the United States to the United Nations

[Original : English}

The representative of the United States of America to the United
Nations presents his compliments to the Secretary-General of the
United Nations and has the honor to refer to the note LEG.292/9/01,
dated 31 August 1954, from the Principal Director in charge of the
Legal Department, concerning the draft articles on the régime
of the territorial sea of the International Law Commission set out
in the report covering the work of its sixth session, 3 June - 28 July
1954.

The Commission prepared a provisional text for all but four of
the articles of the proposed draft and requested the comments of
Governments on these articles. Among the articles for which no
text has yet been drafted is article 3 concerning the breadth of the
territorial sea. With respect to this article, the Commission requested
views and suggestions which might help it to formulate a concrete
proposal.

So far as concerns the articles now drafted, the Government
of the United States believes that they constitute, as a whole, a
sound exposition of the principles applicable to the régime of the
territorial sea in international law. The Government of the United
States has, however, certain suggestions to make with respect to
articles 5 and 19.

Article 5 provides, inter alia, that where circumstances necessitate
a special régime because the coast is deeply indented or cut into
“or because there are islands in its immediate vicinity”, the base
line may be independent from the low-water mark and may be a
series of straight lines, The Government of the United States
presumes from the comments which follow the article that it was
not intended that the presence of a few isolated islands in front of
the coast would justify per se the use of the straight line method.
The islands, as the comments indicate, would have to be related
to the coast in somewhat the same manner as the skjaergaard in
Norway. In the view of the Government of the United States,
the words “or because there are islands in its immediate vicinity”
are too general and do not convey as accurately as desirable what
the Commission apparently had in mind.

With respect to article 19, the Government of the United States
is satisfied that the text incorporates principles upheld by the Inter-
national Court of Justice in its judgment of 9 April 1949, in the
Corfu Channel case, but it believes that the comments on this article
should include a short statement of the factual circumstances upon
which the Court was ruling, since such a statement would point
up and illustrate the significance and meaning of the principles
embodied in article 19.

So far as concerns the question of the breadth of the territorial
sea and the various suggestions set out in paragraph 68 of the
report, the guiding principle of the Government of the United
States is that any proposal must be clearly consistent with the prin-
ciple of freedom of the seas. Some of the proposals amount to a
virtual abandonment or denial of that principle. In this connexion,
it must be pointed out that the high seas are an area under a definite
and established legal status which requires freedom of navigation
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and use for all. They are not an area in which a legal vacuum exists
free to be filled by individual States, strong or weak. History
attests to the failure of that idea and to the evolution of the doctrine
of the freedom of the seas as a principle fair to all. The régime of ter-
ritorial waters itself is an encroachment on that doctrine and any
breadth of territorial waters is in derogation of it, so the derogations
must be kept to an absolute minimum, agreed to by all as in the
interest of all.

That the breadth of the territoriai sea should remain fixed at
three miles is without any question the proposal most consistent
with the principle of freedom of the seas. The three-mile limit is the
greatest breadth of territorial waters on which there has ever been
anything like common agreement, Everyone is now in agreement
that the coastal State is entitled to a territorial sea to that distance
from its shores. There is no agreement on anything more. If there
is any limit which can safely be laid down as fully conforming to
international law, it is the three-mile limit. This point, in the view
of the Government of the United States, is often overlooked in
discussions on this subject, where the tendency is to debate the
respective merits of various limits as though they had the same
sanction in history and in practice as the three-mile limit. But
neither six nor nine nor twelve miles, much less other more extreme
claims for territorial seas, has the same historical sanction and a
record of acceptance in practice marred by no protest from other
States. A codification of the international law applicable to the
territorial sea must, in the opinion of the Government of the United
States, incorporate this unique status of the three-mile limit and
record its unquestioned acceptance as a lawful limit.

This being established, there remains the problem of ascertaining

the status of claims to sovereignty beyond the three-mile limit.
The diversity of the claims involved bears witness, in the opinion
of the Government of the United States, to the inability of each
to command the degree of acceptance which would qualify it for
possible consideration as a principle of international law. Not
only does each proposed limit fail to command the positive support
of any great number of nations, but each has been strongly opposed
by other nations. This defect is crucial and, in view of the positive
rule of freedom of the sea now in effect in the waters where the
claims are made, no such claim can be recognized in the absence
of common agreement. A codification of the international law
applicable to the territorial sea should, in the view of the Govern-
ment of the United States, record the lack of legal status of these
claims.
* While unilateral claims to sovereignty or other forms of exclusive
control over waters heretofore recognized as high seas cannot be
regarded as valid, this is not to say that the reasons, legitimate
or otherwise, which motivate such claims should be ignored. In
some cases, at least, these attempts of the coastal State to appropriate
to its exclusive use large areas of the high seas seem to be based
on a real concern for the conservation of the resources of the sea
found in such waters. Efforts of the Commission and of the nations
to settle such problems should be unceasing. But the remedy is not
unilateral action in defiance of long-established and sound principles
of law applicable to other matters. In many cases the nations taking
such action would seem to have little to gain from abandonment
of such principles and reversion to a condition of anarchy on the
high seas. The sounder approach would appear to be an effort
to reach agreement on the principles applicable to the real matters
atissue, such as conservation of natural resources and rights to fish.

18. YuGosLavia

Transmitted by a letter dated 15 March 1955 from the permanent
delegation of Yugoslavia to the United Nations

[Original : English]

The Secretariat of State for Foreign Affairs of the Federal People’s
Republic of Yugoslavia wishes to confirm the receipt of the letter
of the Legal Department No. LEG.292/9/01 of 31 August 1954,
and has the honour to inform that the Yugoslav Government has
carefully studied the draft on the “Régime of the territorial sea”,
elaborated by the International Law Commission at its sixth session.

In reference to the above-mentioned letter, the Yugoslav Govern-
ment wishes to point out the following :

I

In studying the draft on the régime of the territorial sea, the
Yugoslav Government cannot but also review the draft submitted
by the special rapporteur at the fourth session of the International
Law Commission.** From the formal point of view the draft on
the régime of the territorial sea elaborated by the International
Law Commission at its sixth session is in the main identical with
the draft considered at the fourth session of the Commission with
one great, basic difference (a negative one for the draft elaborated
by the Commission), viz., that the final drafting of three articles
concerning the three most important questions has been postponed
until a later date. These articles deal with the breadth of the territo-
rial sea, bays and groups of islands. For these reasons, the Yugoslav
Government considers this draft to be a step backward in the matter
of codification and development of international maritime law.
The draft considered at the fourth session was in the main satisfac-
tory and the Yugoslav Government wishes to express its regret
over the fact that that draft has not been retained as a basis for
discussion at the General Assembly of the United Nations.

II

As regards the draft on the régime of the territorial sea elaborated
by the Commission at its sixth session (A/2693), the Yugoslav
Government wishes to make the following remarks :

Sub article 1: No remarks.

Sub article 2 : No remarks.

Sub article 3: The Yugoslav Government regrets that this most
important question has not found its solution in the Commission’s
report. In its opinion the breadth of the territorial sea should amount
to six miles for the reason, among other things, that the present
technical development, and especially the speed of modern ships,
has made such a great progress that, actually, the breadth of three
miles (which is, by the way, over 100 years old) is today no longer
satisfactory from the point of view of the security of a State. Today,
a State must have a much wider belt of sea over which it is able
to exercise control and sovereignty (if only limited sovereignty),
if it is to be guaranteed at least some security against various vio-
lations and the presence of undesirable ships.

Furthermore, the economic interests of coastal States also speak
in favour of a six-mile breadth. If it is kept in mind that the coastal
State has the right to reserve the exploitation of the resources
of the sea exclusively for its own citizens, then such a State cannot
be indifferent as to whether it will extend this right to a narrow belt
of sea of three miles or to a somewhat broader belt—i.e., to six
miles, All the more so since the present modern fishing equipment
requires wider spaces, if it is to be used effectively. This is especially
important for the under-developed countries, which have no pos-
sibilities to send their citizens to far-off areas of open sea, where
they could make up for what they do not find in their narrow ter-
ritorial sea. Consequently, they have to rely only on their territorial
sea which very often is not rich enough to satisfy the needs of the
fishing industry of such a country.

Therefore, in the opinion of the Yugoslav Government, article 3
of the draft should read:

“The breadth of the belt of sea defined in article 1, paragraph 1,
shall be fixed by the coastal State but may not exceed six marine
miles.”

Sub article 4: No remarks.

Sub article 5: Essentially, the Yugoslav Government has no
remarks to make in connexion with paragraph 1 of this article,
except, perhaps, that the meaning of the term “justified for historical
reasons” should be explained. As regards paragraph 2, it is inac-
ceptable from the Yugoslav point of view and contrary to the estab-
lished practice of drawing straight base lines, when a very much
indented coast or an archipelago is involved. The Yugoslav Govern-

1% See A/CN.4/53.
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ment considers that the distance of straight base lines of ten miles
from protruding points on the mainland or island is arbitrary. The
essential thing in determining whether an island is “near” the main-
land or not is whether such an island constitutes a geopolitical
entity with the mainland and not whether the distance is ten, or
fewer or more, miles. It goes without saying that it would be just
as arbitrary to consider that an island which is situated too far from
the mainland also belongs to the coast. Therefore, the best criterion
would be to accept that the islands in front of the coast, if the dis-
tance is not more than twice the breadth of the territorial sea (for
instance, twelve miles), should be considered as belonging to the
coast and that the “base line” for the beginning of the inner, initial
limit of the territorial sea should be counted from the outer edge
of such islands. In accepting paragraph 1 of this article, the Yugo-
slav Government proposes that paragraph 2 should read as follows :

“As a general rule, the maximum permissible length for a
straight base line shall be twelve miles. Such base lines may be
drawn, when justified according to paragraph 1, between head-
lands of the coastline or between any such headland and an island
less than twelve miles from the coast, or between such islands.”

Paragraph 3 remains unchanged.
Sub article 6 : No remarks.

Sub article 7: Here too, the Yugoslav Government wishes to
make a remark and to express its regret that the question of bays
has not been settled in the draft of the Commission. Therefore,
the Yugoslav Government must refer to article 6 of the draft con-
sidered at the fourth session of the Commission and, commenting
on it, wishes to present its viewpoint in regard to the question of
determining the definition of a bay and the manner of counting
the starting line in it. In that draft it was proposed that the base
line in bays, from which the breadth of the territorial sea is to be
counted, should be the line connecting two points on the coast
at the entrance to the bay, the distance between them not exceeding
ten miles. If we rely on the perfectly correct opinion of the Inter-
national Court of Justice®” that breadths of more, or even less,
than ten miles also have an equal theoretical value since there is
no generally adopted rule, then the proposed breadth of ten miles
is inacceptable from the point of view of the Yugoslav Government.
All the more so since this figure is arbitrary and has no support
in every-day practice. If we have no generally accepted starting-
point for determining this breadth, then it is most logical to start
from the accepted breadth of the territorial sea (for instance six
miles as in article 3 of the draft considered by the Commission at
its fourth session), and to take a double breadth (i.e., twelve miles)
for the entering breadth of the bay. Here it is regrettable that the

Commission did not apply, in this article also, the principle men-
tioped in the second paragraph of article 11 of the draft submitted

to the fourth session, which is not only acceptable and logical
but also equitable from the point of view of the coastal State. Why
could it not be accepted here also that if the breadth of the entrance
of a bay is a little over twelve (or, according to the Commission,
ten) miles—why should this excess not be ignored?

Sub article 8: No remarks.
Sub article 9: No remarks.
Sub article 10: No remarks.

Sub article 11 : In the opinion of the Yugoslav Government the
application of the principle mentioned in article 7 is particularly
desirable and necessary when an archipelago is involved. This
should have been discussed in article 11 of this draft that the Com-
mission has also postponed. It is a known fact that all the States
having such islands in front of their coast are deeply interested
in the archipelago being included in the inland waters. For many
justified reasons the Yugoslav Government considers the group of
islands in front of its coast as forming a continental whole, as the
peripheral distance between these islands does not exceed the double
breadth of the territorial sea, wherefore the Yugoslav law on the
Coastal Sea has adopted the principle that the breadth of the

7 See the decision of the Court of 18 December 1951, in the controversy about
fishing between England and Norway, in which it is underlined that the proposal
according to which the distance between these two points should not be more than
10 miles has not gained the authority of a general rule in international law.

territorial sea must be counted from the outer edge of these islands.
It is interesting to mention here the opinion of K. Strupp,* who
says : “If there is a string of islands in front of the coast, all the
waters between them are considered to constitute a component
part of the national territory, and the territorial sea must be counted
from the outer edge of this string of islands.” He does not even
mention the distance between these islands. Therefore, the Yugoslav
Government is of the opinion that article 11 should be elaborated
along these lines, as any other wording would be inaceeptable for the
countries having a group of islands in front of their coast. Or,
if we fail to agree on Strupp’s opinion, then, at least, the principle
mentioned in paragraph 2 of article 11 of the draft considered
at the fourth session should also be inserted in the future article 11
rendering thereby the rigid conception concerning this matter
more flexible,

Consequently, the Yugoslav Government proposes that article 11
should read as follows :

“1, With regard to a group of islands (archipelago) and islands
situated along the coast, the twelve-mile line shall be adopted as
the base line for measuring the territorial sea outward in the
direction of the high sea. The waters included within the group
shall constitute inland waters.

“2. If the result of this delimitation is to leave an area of
high sea not exceeding two miles in breadth surrounded by
territorial sea, this area may be assimilated to inland waters.”

Sub article 12 : No remarks.
Sub article 13 : No remarks.

Sub article 14: The Yugoslav Government sees no difficulty in
the solving of the problem of the mouth of a river. If the breadth
of the mouth of a river does not exceed twelve miles, then the mouth
is included in the internal waters. If, however, the breadth of
the mouth exceeds twelve miles, then the principle of a bay, as
provided for in article 7, is applied.

Sub article 15 ; No remarks.
Sub article 16 : No remarks.
Sub article 17 : No remarks.
Sub article 18:
Sub article 19:
Sub article 20:
Sub article 21 :
Sub article 22:

Sub article 23 :
Sub article 24 :

Sub article 25: No remarks.

Sub article 26: The Yugoslav Government wishes to make a
remark concerning this item. Paragraph one of this article states
that foreign warships shall have the right of innocent passage
through the territorial sea without the obligation of previous request
or at least notification. The Yugoslav Government believes that
this article fails to pay due attention to the security of the coastal
State and the peace of the coastal population and local authorities.
A warship is not the same as a merchantman and, therefore, no
State can remain indifferent to its unexpected presence in the terri-
torial sea (particularly if there are several of them, which is most
often the case). Hence, the notification is necessary, since the logic
of things also imposes it. If the passage is innocent, and it must
be so, then it is more than natural that the warship should previously
notify its passage, as it has no need to conceal its presence, and the
act of courtesy and respect of the sovereignty of the State impels
it to carry out this notification. Unannounced it is suspicious,
announced it is a friend, and no one will hamper it (and no permit
is necessary, except in the case of paragraph 2 of this article, which
is correct and provided for in the draft). Besides, if a generally
recognized way for international navigation leads through a State’s

No remarks.
No remarks.
No remarks.
No remarks.
No remarks.

No remarks.
No remarks.

*8 K. Strupp: Eléments du Droit international public, I, p. 181. The American

Institute for International Law is also in favour of this principle.
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territorial sea, then, we admit, it is very difficult to refuse innocent
passage to a warship. However, even in that case notification is
necessary for the above-mentioned reasons. The Yugoslav Govern-
ment considers that this matter should be discussed on aninternational
plane, so that the so-called “inviolable right of passage of warships”
be elucidated also from the standpoint of the security of small
maritime States. Hence, the Yugoslav Government proposes
that paragraph 1 of this article be amended to read as follows :

“l. Save in exceptional circumstances, warships shall have
the right of innocent passage through the territorial sea without
previous authorization or notification. However, the coastal

State is authorized to make by its legislation innocent passage
through its territorial sea dependent on previous notification,
and such notification shall be considered proper if given twenty-
four hours prior to the passage.”

The Yugoslav Government believes that the present international
community has made sufficient progress in the concept of the indis-
putable necessity for a uniform solution of the régime in the terri-
torial sea, and there is justified hope that, thanks to the endeavours
of the General Assembly of the United Nations, this draft will
not have the same fate as The Hague Codification Conference
of 1930.
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