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THE COURT ORDERS THAT:

1. The application be dismissed.

2. The applicant pay the respondent’s costs.
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together with any affidavit(s), in support of any application to vary order 2.

4, The applicant file any submissions, not exceeding five pages, in reply to those

submissions by 16 January 2013.

Note: Entry of orders is dealt with in Rule 39.32 of the Federal Court Rules 2011.
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REASONS FOR JUDGMENT

This case is concerned with the meaning, scope and application of s 78 of the Navigation
Act 1912 (Cth), a provision which, despite its antiquity, has never previously been the subject of
judicial attention. Section 78 provides for potentially heavy penalties for shipowners and
operators who do not pay seamen promptly when they are discharged from their ships and
cannot bring themselves within one of the statutory exceptions.

The applicant, Timothy Visscher, is a merchant seaman. For over a decade now he has
been in dispute with his former employer, Teekay Shipping (Australia) Pty Ltd (“Teekay”). The
dispute started in 2001 after Teekay told him that it was rescinding his promotion to Chief
Officer. Mr Visscher claims he never accepted that the rescission was valid and it is common
ground that he continued to serve as Chief Officer for the duration of his employment. The
dispute has taken the parties to the Australian Industrial Relations Commission (“AIRC”) and
then all the way to the High Court: Visscher v Giudice (2009) 239 CLR 361 (“Giudice”). In that
proceeding Mr Visscher alleged that in February 2004 he was constructively dismissed from his
employment when he was told, in effect, that he would be demoted and he applied to the AIRC
for reinstatement. Teekay, for its part, insisted that the rescission of the promotion in 2001 was
valid, that since then he had only been acting in the position of Chief Officer, and that there had
been no constructive dismissal. That dispute is ongoing. The AIRC proceeding is pending in

Fair Work Australia as a result of the orders made by the High Court and the transitional



-3-

provisions of the Fair Work Act 2009 (Cth). The present application arises out of the same

circumstances.

Mr Visscher alleges that on 3 March 2004 he was discharged from the crude oil tanker,
MV Broadwater, his employment with Teekay was at an end, and that he asked for, but was not
then paid, all his entitlements (specifically a payment in respect of accrued leave and wages for
three days’ work). He also alleges that he later accepted an offer of casual employment from
Teekay for a second tour of duty on the Broadwater in April-May 2004 but was not paid a
casual loading. In addition, he claims that a purported payment of his accrued leave nine days
after he was discharged from the ship on 26 May 2004 did not satisfy Teekay’s obligations. He
claims that the failure to pay these entitlements at or before each time he was discharged from
the ship means that Teekay owes him “wages” within the meaning of the Navigation Act and
that, consequently, for each day since he should be paid wages at double rates as, he maintains,
the Act mandates. In the result, he claims he is entitled to in excess of $7.4 million for unpaid

wages.

Teekay denies the claim in its entirety. It insists that it paid Mr Visscher all his
entitlements and owes him nothing. In respect of the second of the two voyages, Teekay denies
he was employed as a casual and therefore entitled to a casual loading. In any case it submits
that the relevant provisions of the Navigation Act do not apply to Mr Visscher because he was
paid a salary, not a wage. It also contends that his employment was governed by the terms of a
collective agreement (“the Certified Agreement”) certified by the AIRC under the Workplace
Relations Act 1996 (Cth) (“WR Act”) (since repealed), which, it submits, prevails over
inconsistent provisions of the Navigation Act. (Mr Visscher, on the other hand, argues that the
agreement is void to the extent of any inconsistency.) In any event, Teekay maintains that it
made a bona fide payment on termination and the section was not intended to penalise a
shipowner or operator who did that. In the alternative, it relies on the defences contained in's 78
itself, contending that the delay in payment is due to Mr Visscher’s delay in making the claim, to
a reasonable dispute as to liability for the wages, or to some other cause not attributable to its
wrongful act or default. In 2010 Teekay applied for summary judgment. Although it succeeded
at first instance, a Full Court set aside the judgment: Visscher v Teekay Shipping (Australia) Pty
Ltd (2011) 198 FCR 575 (“Visscher™).
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In the event that Mr Visscher’s approach is in principle correct, the parties also disagree
about how wages should be calculated for the purpose of determining the amount Teekay should

pay under s 78, and over what period of time the penalties should run.

Broadly speaking, then, the following questions arise for determination:

1) Do the relevant provisions of the Navigation Act apply to Mr Visscher? This in turn

involves two subsidiary questions:

o Do the relevant provisions of the Navigation Act apply to a salaried officer
employed on terms determined by a contract of employment and a certified
agreement or are they limited in operation to seamen employed only under

articles of agreement?

o If not, does the Certified Agreement effect an implied repeal of those provisions
of the Navigation Act or is the Certified Agreement void to the extent of any

inconsistency?

(2 If there is no implied repeal, was Mr Visscher discharged from the ship within the
meaning of s 75 at the conclusion of the two voyages? Was his employment terminated

at the same time?

3) Did Mr Visscher sail the second voyage as a casual (thus entitling him to a casual

loading)?

(4)  Was the non-colourable payment on termination a payment of wages for the purposes of
ss 75 and 78?

(5) If ss 75 and 78 apply, was the delay in payment due to:

° Mr Visscher’s own act or default;
o a reasonable dispute as to liability for the wages; or
o a cause not attributable to Teekay’s wrongful act or default?

(6) If the Navigation Act applies and the defences are not made out, what is the value of the

claim?

Before considering these questions, however, it is necessary to refer to the facts and the

legislative framework against which they are to be resolved.
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The facts

Many of the facts are uncontentious. Unless otherwise indicated, the following account
records facts and conversations the substance of which are either not in dispute or are the subject

of agreement.

Teekay is a shipping company. At the relevant time it operated a fleet of ships used

mainly for transporting oil for oil companies, refiners and traders.

Mr Visscher started working for Teekay 4 March 2000. He was taken on as a casual but
was later offered permanent employment as Third Mate (also known as Third Officer). The
offer was confirmed in writing on 26 March 2001 (“the letter of offer”) and Mr Visscher
accepted it on 30 March 2001.

The letter of offer set out the terms and conditions of Mr Visscher’s employment. It
stipulated that salaries were to be paid monthly by electronic transfer and any accrued
entitlements were to be paid when he left the company. The letter of offer also incorporated the
terms and conditions of employment contained in an enterprise agreement called the Teekay
Australia/AMOU (Deck Officers) Agreement 1998 (the predecessor of the Certified Agreement)
and the Maritime Industry Seagoing Award (MISA) 1998 as varied, in accordance with the WR
Act.

Mr Visscher very quickly impressed his employer. Within a day or so of the offer, he
was invited by Teekay’s Marine Operations Manager, Capt Mark Board, to join the Samar Spirit
as Chief Officer (also known as First Mate), a position of prestige and responsibility, second

only in status to the ship’s master.

Mr Visscher accepted the offer and joined the Samar Spirit as Chief Officer on
6 April 2001. When he arrived home from his tour of duty on 7 September 2001, he opened a
letter from the company offering him a permanent promotion to Chief Officer with effect from
4 August 2001. He said he was elated to read it and accepted the offer the same day. His joy,

however, was short-lived.

Around 6 September 2001 the Australian Maritime Office Union (“AMOU”) had

notified Teekay that it intended to take strike action over promotions Teekay had made during
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the bargaining period for the new enterprise agreement. Mr Visscher’s promotion was one of
these. As a result, on 7 September 2001, Teekay notified the AIRC of the existence of an
industrial dispute and sought its assistance to resolve the dispute by conciliation. Then, on
11 September 2001, the Commissioner who dealt with the dispute (Commissioner Raffaelli)
recommended that all recent promotions be rescinded.

15 On 20 September 2001 Teekay informed Mr Visscher in writing that it had
decided to comply with Commissioner Raffaelli’s recommendation and it would
therefore rescind his promotion. From that time Mr Visscher continued to work as a
Chief Officer, though he was formally regraded as a Third Mate. Despite the regrading
he continued to be paid at the same rate as a Chief Officer. From July 2003 at the latest,
it came to him, however, in two components — as a base grade salary and a higher duties
allowance. Teekay asserts that it paid him this way from 20 September 2001, but only
one pay slip from October 2001 (which, to the contrary, showed that Mr Visscher was
paid one amount as ordinary salary at the applicable rate for a Grade 1 Chief Officer) and
pay slips from July 2003 onwards (which supported Teekay’s assertion) were in
evidence. Neither party offered any explanation for the missing pay slips and neither

made anything of the matter.

In the wake of the dispute a new enterprise agreement (the Teekay Australia/AMOU
(Deck Officers) Sea-Going Officers Agreement 2001) was approved by the AIRC on
5 March 2002 and came into force on 5 May 2002. This is the Certified Agreement. Annexed
to the Agreement was a grading list recording Mr Visscher as a Third Mate.

17 On 5July 2002, while Mr Visscher was at sea, Pat Condon, Teekay’s Acting
Marine Operations Manager, wrote to Mr Visscher at his home address, offering him a
permanent promotion to the position of Second Mate Grade 1 effective 1 July 2002.
Mr Visscher told Mr Condon about three weeks later on approximately 24 July 2002
(before he had actually received the letter) that he would not accept the promotion
because he had already been promoted to Chief Officer in 2001. There is no evidence to
suggest that Mr Visscher replied to this letter and his evidence was that he never agreed
to be Second Mate, that he never received any official notice from Teekay that he had
been graded Second Mate, and that he had never seen a grading list recording him as

such. It seems that grading lists were made available to employees. But it was never put
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to Mr Visscher in cross-examination that he had ever seen one showing his grade as
Second Mate.

Mr Visscher served on the Samar Spirit until 4 January 2004 when he asked to be
relieved of his position after a disagreement with the master of the ship. Mr Visscher stated that
on 8 January 2004 he received a telephone call from Phillip Bray, a personnel officer for Teekay.
In the course of the conversation, Mr Bray said to him:

You’ve asked to get off the Samar. We’d intended keeping you there as Mate. As
you’ve asked to get off, we’ll sail you as Second Mate, probably on a products tanker.

The reference to “Mate” in the second sentence is a reference to Mr Visscher’s previous

engagement as Chief Officer. Mr Visscher said he replied:

We’ll cross that bridge when we come to it.

The next day Mr Bray rang Mr Visscher again, asking him to sail a trip “as Mate” on the
Broadwater to relieve one or two other officers, leaving three days later. Mr Visscher agreed
and then Mr Bray told him that after that tour he would be sailing as Second Mate, to which he
said he simply responded: “Like I said Phil, I’ll join the Broadwater on Monday”.

On 13 January 2004 Mr Visscher joined the Broadwater as Chief Officer.

Mr Visscher was scheduled to disembark in Sydney on 25 February 2004. Three days
beforehand, on 22 February 2004, he prepared an email to send to Teekay’s vessel manager

Vince Scott. The email read as follows:

In January 2004 | was advised by Mr. Phil Bray of [Teekay] that subsequent to my
current posting as Chief Officer on the MT Broadwater, | would be required to sail as
Second Mate.

This constitutes a demotion from my position of Chief Officer and it is unacceptable.
Demotion is a constructive termination of our contract of employment by Teekay. 1 will
therefore consider my employment as being terminated by Teekay upon leaving the MT
Broadwater on or about 25 February 2004.

At your earliest convenience please pay into my bank account all entitlements.

Mr Visscher had shown a draft of the email to the ship’s master, John McLellan, around
two days earlier. Capt McLellan said in evidence (which | accept) that he was disappointed to
read it. He said he told Mr Visscher that if he were a company manager he would interpret the



24

25

26

-8-

email as a resignation. He said he did not want Mr Visscher to resign; they had a very good
working relationship. Mr Visscher said it was not a resignation and asked him to send it,
otherwise he would himself. Mr Visscher then forwarded the email from his personal account
(copying Capt McLellan), and the email was sent to Mr Scott. Within an hour of doing so,
Capt McLellan took a phone call from Mr Scott, who told him he had received Mr Visscher’s
email and would accept his resignation. Capt McLellan said: “Tim told me he does not view

this as a resignation”. Mr Scott replied: “It is, and I will confirm in writing shortly”.

Two days later, on 24 February 2004, Mr Scott wrote to Mr Visscher:

It was with regret that | received your communication of 22" February 2004 regarding
your future position with Teekay Shipping (Australia).

| feel that I must bring to your attention the following points so as no future
misunderstanding may arise.

1)1 am surprised by your statement,
“This constitutes a demotion from my position as Chief Officer”

as you have never been graded Chief Officer in Teekay. You are currently graded
Second Mate.

2) You have a contract of employment with Teekay as a Deck Officer. You were
originally employed as a Third Mate. Teekay does not consider a demotion in rank for
any officer to constitute constructive dismissal.

3) On this basis Teekay is treating your email as a resignation.

Please confirm acceptance and receipt of this letter by signing and returning, in the pre-
paid envelope the enclosed copy of this letter.

Capt McLellan received the letter by email on 25 February 2004, the day the ship arrived
in Botany Bay. He then called Mr Visscher into his office where he presented him with the
letter and covering email. Capt McLellan said that Mr Visscher insisted he had not resigned and
would “deal with this in [his] own way”. Both the terms of this conversation and their
implications are in contention and | will return to them later. It is not in contention, however,
that Mr Visscher asked Capt McLellan for his discharge and Capt McLellan gave it to him.
Mr Visscher considers that, as at that date, his employment with Teekay was terminated at its
initiative, notwithstanding that the certificate of discharge recorded the reason for discharge as

“leave”.

After his discharge from the Broadwater Teekay continued to make monthly salary

deposits into Mr Visscher’s bank account as it had done for the duration of his employment. In



27

28

29

30

-9-

both March and April 2004 he was paid $5,580.66. This occurred despite the fact that on
9 March 2004 Mr Visscher joined the Pacific Sentinel, a ship that was neither owned nor

operated by Teekay.

On 8 March 2004, the day before he joined the Pacific Sentinel, Mr Visscher replied to
Mr Scott’s letter of 24 February 2004. He insisted that his promotion to Chief Officer remained
valid, alleged that Teekay’s purported rescission of it in September 2001 was a breach of
contract, and maintained that Mr Bray’s advice in January was (in effect) an anticipatory breach.
He said he regarded Teekay’s conduct as a demotion and therefore a termination of his
employment and emphatically rejected the notion that he had resigned. He concluded his letter
as follows:

| have enjoyed excellent relations with Teekay. | have performed well above the

standard it might have expected and it has expressed its satisfaction with my work. It

will be a great shame if we are now to descend to litigation. | suggest that an informal
conference be urgently convened to reach a resolution.

By email the same day he informed Mr Scott that he would be travelling overseas “for an
imprecise time” and had lodged an application in the AIRC for relief in relation to the
termination of his employment. As the majority of the High Court pointed out in Giudice at
[37], by implication, s 170CD(1B) of the WR Act (inserted by item 9 of Sch 1 of the Workplace
Relations Amendment (Termination of Employment) Act 2001 (Cth), which commenced on
30 August 2001) treated demotion as a termination of employment where it involved a

significant reduction in the remuneration or duties of the employee.

In fact the AIRC application was not filed until the next day. It was supported by
Mr Visscher’s email to Mr Scott of 22 February 2004 and Mr Scott’s reply of 24 February 2004.
Mr Visscher then set off for sea on the Pacific Sentinel.

The evidence indicates that there was no response to Mr Visscher’s letter to Mr Scott of
8 March 2004 and that Mr Visscher had no contact from Teekay until about a week later when
its assistant vessel manager, Doug Craig, sent him an email asking him to telephone to arrange a
meeting at Teekay’s offices. Mr Visscher phoned soon after receiving the email, agreeing to the
meeting, telling him he was just home from sea. On 26 March 2004 Mr Visscher attended a

meeting with Mr Craig and Teekay’s Director of Human Resources, David Parmeter.
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In his affidavit Mr Parmeter said he told Mr Visscher at the meeting that his email of
22 February 2004 was:
effectively notice of resignation from Teekay. However, if you change your mind,

Teekay would have no objection to you withdrawing your resignation and continuing to
sail with Teekay.

In his “notice of facts, issues and contentions” dated 16 August 2010 Mr Visscher
admitted that these words were said to him. Yet, without objection, Mr Parmeter was cross-
examined about this evidence, presumably in an effort to undermine his credit, based on subtle
differences between what he said in his statement to the AIRC and what appeared in his
affidavit. The most significant of these was that the statement to the AIRC referred to “a
resignation”, not a “notice of resignation”. Mr Parmeter denied there was a difference and,

ultimately, nothing was made of this in submissions.

Mr Visscher said they were unable to resolve their dispute but, after the meeting he told
Mr Craig that if they could sort out their differences he was even prepared to sail on the Samar

Spirit when the master left.

Three days later, on 29 March 2004, Mr Visscher wrote an open letter to Mr Parmeter,
offering to withdraw his application to the AIRC. The letter continued:

My understanding now is that at 3 March 2004, the day | deemed my employment to be

terminated, | was listed as continuing sailing as Chief Officer, which of course does

away with any question of my employment being terminated by reason of a demotion. |

think that it would have been better for all concerned if | had been told about that earlier
in the piece, but the Company remained silent on the point and | knew nothing different.

Mr Parmeter’s evidence was that he concluded from this that Mr Visscher would

continue in Teekay’s employment.

Then, on 5 April 2004, Mr Scott telephoned Mr Visscher. He told him he was looking at
a computer monitor that indicated he had been scheduled to join the Broadwater on 8 April.
Mr Visscher remonstrated that he could not understand how that could be so as he no longer
worked for Teekay. Mr Scott replied, “Well, that’s in dispute, we say you still work here and
you re due to rejoin”. Mr Visscher said he was in correspondence with Mr Parmeter and would
sort things out with him. That same day Mr Visscher received a letter from Mr Parmeter in

response to his open letter of 29 March 2004. Mr Parmeter said that the company welcomed his
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decision to discontinue the proceedings in the AIRC “and is happy for you to continue in
employment as a Deck Officer”. He said the company’s position was that there had been no
interruption in his employment as a deck officer, but to avoid confusion made a number of
points emphasising the company’s position that his permanent grading was as Second Mate, that
he was required to “act up” indefinitely as Chief Mate and would be considered for permanent
appointment to the position in accordance with the procedures laid down in the Certified
Agreement. Mr Visscher replied half an hour later, reiterating his position that he had a contract
appointing him as Chief Officer and protesting his “wrongful” demotion. Mr Parmeter did not
reply, but Mr Scott wrote the next day offering Mr Visscher a temporary promotion to Chief
Mate for his next swing period on the Broadwater.

On 7 April 2004 Mr Visscher replied to Mr Scott, accepting the offer on a “without
prejudice” basis and, on 8 April 2004 Mr Visscher rejoined the Broadwater as Chief Officer
under the command of Capt Donald McAlpine. On 14 May 2004 Teekay deposited $5,170.50
(the same monthly salary he had always received whilst serving on the Broadwater) into his
bank account. He remained at sea until 26 May 2004. That day he was issued with a certificate

of discharge, once again recording the cause of discharge as “leave”.

On 27 May 2004 Mr Visscher sent a fax to John Brecht, Teekay’s Human Resources
coordinator, copied to Mr Craig. He asked Mr Brecht to arrange for the payment to him of “all
entitlements”. He referred him to s 75 of the Navigation Act. On 31 May 2004 Mr Brecht wrote
to Mr Visscher stating that Teekay considered Mr Visscher to be on “regular leave” after which
he would return to the Broadwater and as such, they would continue to pay his accrued leave on
a monthly, rather than lump sum, basis. Mr Brecht said the letter was faxed. Mr Visscher

denied receiving it by fax but did receive it by post on 2 June 2004.

On 1 June 2004 Mr Visscher sent a fax to Mr Brecht, copied to Mr Craig, informing him
that he had accepted casual maritime employment elsewhere commencing 10 June 2004. Upon
receipt of the fax Mr Brecht telephoned Mr Visscher. The contents of this conversation were
disputed, but it is clear that Mr Brecht sought confirmation that Mr Visscher would not be
rejoining the Broadwater, that Mr Visscher confirmed as much, and that after the call Mr Brecht
advised the payroll department to pay Mr Visscher his termination entitlements. Mr Brecht
wrote to Mr Visscher on 2 June 2004, confirming that he would not return to the Broadwater and
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advising that Teekay regarded him as having resigned with effect from 1 June 2004 and would

process his outstanding entitlements by 4 June 2004.

On 4 June 2004 a final payment of $24,246.91 was paid into Mr Visscher’s account. The
amounts paid in January to May were based on one-twelfth of the salary payable to a Second
Mate Grade 1 and the after-tax difference between the salary of a Chief Officer and a Second

Mate Grade 1. Mr Visscher was never paid a casual loading.

From the time of the final payment on 4 June 2004 until, at the earliest, two years later,
Mr Visscher did not make a claim that he had been underpaid or that he disputed the amount that

Teekay had paid to him.

The legislative background

The Navigation Act 1912

The historical background to the Navigation Act is discussed in some detail in the
judgment of the Full Court in Visscher (at [41]-[54]). At the time the legislation was enacted,
